IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40423
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VI CTOR PADI LLA- MOTA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-99-CR-1090-1

 April 11, 2001

Before JOLLY, H GE NBOTHAM and JONES, Circuit Judges
PER CURI AM *

Victor Padilla-Mta (“Padilla”), a Mexican citizen, appeals
his guilty-plea conviction for possession with intent to
di stribute cocaine. He contends that statenents he made to | aw
enforcenent officers should have been suppressed because the
officers failed to advise himof his right to contact the Mexican
consul in conpliance with Article 36 of the Vienna Convention on
Consul ar Rel ations. He also contends that the district court

commtted clear error by applying the wong standard to determ ne

whet her he was entitled to a sentence below the statutory m ni num

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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under the “safety valve” sentencing provisions. US S. G § 5Cl1.2
and 18 U.S.C. § 3553 (f).

Padi |l a pl eaded guilty pursuant to a witten plea agreenent
in which he did not preserve his right to appeal the suppression
issue. Further, there is nothing in the record to indicate that
t he defendant, the Governnent, and the court agreed that the plea
woul d be conditional under Fed. R Crim P. 11(a)(2). Padilla’'s

pl ea was unconditional, and he waived his right to appeal the

suppression issue. United States v. Bell, 966 F.2d 914, 915-16
(5th Gir. 1992)."

The Governnent refused to recommend a safety-val ve sentence
because it asserted that Padilla had not fully and truthfully
reveal ed relevant information concerning his crine. See U S S G
8§ 5C1.2(5). The district court stated that it would review for
“clear error” the Governnment’s determ nation of Padilla's
nonconpliance with the safety-valve requirenent. Padilla
contends that the correct standard of review was to determ ne
whet her he had proven his truthful conpliance by a preponderance
of the evidence. Regardless of the articulated standard, the
district court concluded that the Governnment’s decision was
“clearly correct” and indicated that Padilla had failed to show
his entitlenent to a safety-val ve sentence under any standard.

Accordi ngly, the conviction and sentence are AFFI RVED

" This court has recently held that suppression is not an
appropriate renedy for a violation of Article 36 of the Vienna
Convention. United States v. Jinenez-Nava, F.3d___, No. 99-
11300 (5" Gir. Feb. 26, 2001), 2001 W. 184578.




