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PER CURI AM *
Ken Mackey, pro se, appeals the district court’s dism ssal, as
moot, of his appeal from an order of the bankruptcy court
dism ssing his conplaint for failure to state a clai mupon which

relief can be granted.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Mackey represented the Debtors in a Chapter 11 bankruptcy
case. The bankruptcy court approved, in July 1996, Mackey’'s claim
for attorney’s fees and expenses; confirned the Debtors’ plan of
reorgani zati on the next March; and cl osed the Chapter 11 case that
Decenber .

In May 1999, Appellee M C Investnents, a creditor in the
bankrupt cy case and t he hol der of notes and deeds of trust securing
real property of the fornmer Debtors, which had been executed
pursuant to the plan of reorganization, gave notice of a
forecl osure sale scheduled for 1 June. On 24 May, Mackey filed
suit agai nst Appellee in Texas state court, claimng that Appellee
breached the notice provisions of the plan of reorganization, by
failing to give notice of default and acceleration of the
i ndebt edness owed Appellee by Debtors; and seeking danmages or
specific performance, as well as injunctive relief. That sane day,
the state court entered an ex parte tenporary restraining order
agai nst the schedul ed forecl osure sale.

Appel | ee renoved the action to bankruptcy court on 3 June.
Less than two nonths l|ater, the bankruptcy court denied Mackey’s
nmotions to remand or abstain, and granted Appellee’'s notion to
dismss for failure to state a claim upon which relief can be
granted, concluding that the plan did not require any notice to
Mackey of default or accel eration. Mackey appealed to the district

court, which dism ssed the appeal as noot.



Mackey contends the bankruptcy court |acked subject matter
jurisdiction; and the district court erred in dismssing his appeal
as noot and in failing to address the other issues he raised on
appeal .

Pursuant to 28 U.S.C. § 1334(b), federal courts “have ori gi nal
but not exclusive jurisdiction of all civil proceedings arising
under title 11, or arising in or related to cases under title 11
[the Bankruptcy Code]”. 28 U.S.C. 8§ 1334(b). The bankruptcy court
based jurisdiction on the “arising under title 11" prong of 8§
1334(b), because the rights asserted by Mckey, if any existed,
derived fromthe Bankruptcy Code, inasmuch as such rights all egedly
arose in a bankruptcy case, pursuant to a plan confirmed by the
bankruptcy court.

Despite the bankruptcy court’s determ nation that jurisdiction
was proper under 8§ 1334(b)’s “arising under” prong, Mackey devotes
nmost of his brief on the jurisdictional issue to contending that
the bankruptcy court |acked jurisdiction under the “related to”
prong of that subsection. To the extent that he challenges the
bankruptcy court’s conclusion that the proceeding is one “arising
under title 11", by contending that the bankruptcy court erred in
determning that the case was a “core” matter under 28 U S.C. 8§
157(b)(3), we reject that contention.

Mackey’ s action agai nst Appel |l ee clai med breach of the notice
provi sions of the confirnmed plan of reorganization. Wether the
plan required such notice requires interpretation of the plan,
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which is a matter “arising under title 11". 28 U S. C. 8§ 1334(b);
see Insurance Co. of North America v. NGC Settlenent Trust &
Asbest os C ai nrs Managenent Corp. (Matter of National Gypsum Co.),
118 F.3d 1056, 1064 (5th Cr. 1997) (“a proceeding to enforce or
construe a bankruptcy court’s ... discharge injunction issued
pursuant to its confirmation order—and whether the confirned
reorgani zati on plan precludes certain post-confirmation collection
ef forts—ecessarily arises under title 11 and supports a finding
that federal jurisdiction exists under 28 U S.C. § 1334 and that
such a proceeding is ‘core’ under 28 U S.C. § 157(b)”).

The district court dism ssed Mackey’ s appeal as noot because,
after renoval, Appellee rescheduled the foreclosure sale; Mckey
conceded that the all eged defects in notice had been cured; did not
object to any procedural defect in notice with respect to the
reschedul ed sale; and, subsequent to the bankruptcy court’s
dismssal, the foreclosure sale had been concl uded. Mackey
contends that, although his clains regarding notice may be noot,
his request for costs, expenses, and attorney’s fees associ ated
wth the allegedly defective notice of the earlier-schedul ed
forecl osure sale are not noot. Concomtantly, he contends that the
district court erred by failing to address the bankruptcy court’s
determnation that Appellee did not breach the plan of
reorgani zati on.

Even assum ng Mackey’'s clains for attorney’s fees, costs, and



expenses are not noot, there is no reversible error. Essentially
for the reasons stated in the bankruptcy court’s opinion, the
confirmed plan of reorganization did not require notice to Mackey.
Mackey v. M C. Investnents (In re Martinez), No. 94-20350- H2-11
Adv. No. 99-5006 (Bankr. S.D. Tex. 29 July 1999). There bei ng no
breach of the plan, Mackey is not entitled to recover attorney’s
fees, costs, and expenses incurred in bringing the action.

Mackey’s contention that the bankruptcy court erred by
entering judgnent rather than submtting proposed findings of fact
and conclusions of |aw to the district court, and by not
abstaining, are wthout nerit, inasnmuch as they are based on his
irrelevant contention that the bankruptcy court |acked subject
matter jurisdiction under the “related to” prong of 8 1334(b). W
also reject his contention that the dism ssal should have been
“Wthout prejudice” or that he should have been given an
opportunity to replead his clains.

AFFI RVED.



