IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40344
Summary Cal endar

DAVI D GENE MORRI' S,

Pl ai ntiff-Appellant,
ver sus
CHRI STY PONELL, Telford Unit Enpl oyee; CHARLES POWNELL, Maj or at
Telford Unit; A MASSING LL, Assistant Warden at Telford Unit;
WAYNE SCOTT, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:99-CV-16

© December 5, 2000
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
PER CURI AM *
David Gene Morris, TDCJ #285845, has filed a notion to
proceed | FP on appeal, a pleading which this court construes as a
nmotion challenging the district court’s certification under 28

US C 8 1915(a)(3) and Fed. R App. P. 24(a) that his appeal is

not taken in good faith. See Baugh v. Taylor, 117 F.3d 197, 202

(5th Gr. 1997)(addressing the effect of a district court’s order

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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stating that an appeal by a prisoner was not taken in good
faith). Mrris argues that the district court erred in
dism ssing his 42 U S.C. § 1983 conplaint with prejudice for
failure to exhaust because his conpl aint should have been
di sm ssed without prejudice. Morris does not challenge the
district court’s finding that he failed to conply with 42 U S. C
8§ 1997e’ s exhaustion requirenent.

In recommendi ng dism ssal, the magi strate judge found that a

dism ssal with prejudice to proceeding | FP under Underwood v.

Wlson, 151 F.3d 292, 293-94 (5th Gr. 1998), was not applicable
because Morris was not proceeding | FP, but, neverthel ess, she
recomended di sm ssal with prejudi ce under Underwood. However,
Underwood should not apply to the instant natter because Mrris
pre-paid to file his conplaint and Underwood was | FP. See
Underwood, 151 F.3d at 296. Morris argued such in his

obj ections, and he contended that his dism ssal should be w thout
prejudi ce. However, the district court construed Mrris’

obj ection as arguing that dism ssal should be with prejudice for
pur poses of proceeding IFP. The district court then adopted the
findings of the magi strate judge and di sm ssed Mirris’ conpl ai nt
wWth prejudice. On remand to provide reasons for certifying that
Morris’ appeal was not taken in good faith, the district court
found that Morris’ appeal was not taken in good faith based upon
Morris’ failure to contest his dismssal for failure to exhaust,

citing Underwood.
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I n considering the anmended 8§ 1997e, Underwood suggests that,
at a mninum a prisoner who has had his claimdismssed for
failure to exhaust should be able to pay in advance to refile his
claimafter exhaustion. Underwood, 151 F.3d at 296. The
district court, therefore, erred in dismssing Murris § 1983
claimw th prejudi ce based upon Underwood. Mrris has
denonstrated that his appeal is taken in good faith.

Accordingly, Morris’ notion for IFP is GRANTED. See Baugh, 117
F.3d at 202. The district court’s dismssal of Mrris’' § 1983

suit is MODIFIED from®“with prejudice” to “w thout prejudice,”

and the district court’s judgnent is AFFI RVMED AS MODI FI ED

| FP GRANTED; DI SM SSAL MODI FI ED FROM W TH PREJUDI CE TO

W THOUT PREJUDI CE; AFFI RVED AS MODI FI ED.



