IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40313
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

SHERRY KAYE GAUTH ER; PAMELA D. SMALL,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:99-CR-46-2

January 15, 2001
Bef ore GARWOOD, DAVIS, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Sherry Kaye Gauthier and Panela D. Small appeal their
convictions for conspiracy to commt mail fraud, in violation of 18
U S.C 8§ 371, and one count of mail fraud, in violation of 18 U. S
C. 8§ 1341. Gauthier contends that the adm ssion of seven specified
out-of-court statenents by Small, who (like Gauthier) did not

testify, vi ol at ed Gauthier’s Si xth Amendnent Ri ght to

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Confrontation. Gauthier also argues that the district court erred
in refusing to reduce her offense | evel under U S.S.G § 3B1.2 for
mnimal or, in the alternative, mnor participation. Bot h
def endants contend that the district court erred in determning the
amount of loss under U.S.S. G § 2F1.1.

Qur review of the record and the argunents and authorities
convinces us that no reversible error was conmtted. |In Bruton v.
United States, 391 U S. 123 (1968), the Suprene Court held that a
defendant’s Sixth Anmendnent Right to Confrontation is violated
“when his non-testifying co-defendant’s confession nam ng himas a
participant in the crine is introduced at their joint trial, even
if the jury is instructed to consider that confession only agai nst
the co-defendant.” United States v. Nutall, 180 F.3d 182, 188 (5th
Cr. 1999), cert. denied, 120 S. C. 2201 (2000). W review a
properly rai sed Bruton i ssue under an abuse-of -di screti on standard.
United States v. Mann, 161 F.3d 840, 860 (5th G r. 1998). W
revi ew t he adm ssion of those statenents to which Gauthier did not
object only for plain error. See United States v. Wal ker, 148 F. 3d
518, 522 (5th Cir. 1998).

The statenents Gaut hi er chal | enges on appeal and desi gnates as
nunbers 1, 2 and 3 nake absolutely no nention of her and hence do
not directly or plainly incrimnate her without reference to other
adm ssi bl e evidence and thus do not fall within the proscription of

Br ut on. See United States v. Lage, 183 F.3d 374, 386 (5th Gr.



1999). Further, these statenents, as well as statenent nunber 4,
all fall within a “firmy rooted” hearsay exception to Bruton,
nanmely that for co-conspirator statenents nade during and in
furtherance of the conspiracy, as the trial court properly ruled.
See Wl ker, 148 F.3d at 522. This is likew se true respecting
statenent 7, and in any event that statenent is plainly not hearsay
and not admtted for the truth of the matter asserted; the w tness
was nerely testifying as to a verbal act by Small, her offering of
a bribe to the witness in the presence of the witness; nothing of
the witness's testinony as to what Small said in that connection
i nplicates Gauthier; Gauthier was shown to be present, but only by
the witness’s own testinony as to her own observation of Gauthier,
not by any statenent which the witness testified Small nade.
Statenents 5 and 6 were not objected to by Gauthier at trial
(nor, indeed, were any of the seven statenents objected to on
Bruton rel ated grounds except statenent 1).! Statenment 6 contains
nothing plainly incrimnatory of Gauthier. This is also largely

true of statenment 5, although a small part of it mght fairly be

IStatements 5 and 6 were adnmtted only as against Small, and
the jury was told not to consider themas to Gauthier. This, of
course, does not preclude Bruton error, but it may explain the
failure to object. We further note that these statenents could
have been properly admtted against Gauthier wunder the co-
conspirator exception as Small clearly had not withdrawn fromthe
conspiracy and was trying to keep it concealed so it could still be
carried out. See United States v. Esacove, 943 F.2d 3, 5 (5th Cr
1991); United States v. Broussard, 80 F.3d 1025, 1039 (5th Gr.
1996) .



described as plainly incrimnatory of Gauthier. Nevertheless, it
is clear that any error in admtting statenents 5 and 6 was
harm ess beyond a reasonable doubt, as the prosecution s other
evidence (indeed, its evidence apart from any of the statenents)
was not sinply adequate but was i ndeed overwhel m ng and conpel | i ng,
any Bruton vul nerabl e portion of statenents 5 and 6 was essentially
cunul ative, and neither defendant presented any evidence. See
Nutall, 180 F.3d at 188; United States v. Cartwight, 6 F.3d 294,
300 (5th Gir. 1993).2

Finally, the district court did not abuse its discretion when
it determ ned that Gauthier was not entitled to a reduction in her
of fense | evel because she was not a mnor or mninmal participant.
United States v. Posada-Rios, 158 F.3d 832, 880 (5th Gr. 1998).
The district court’s | oss cal cul ati on, based upon the entire val ue
of the estate of John Waits, Jr., is plausible in light of the
record as a whole, and the district court did not err by refusing
t he def endants the benefit of a three-level reduction in their base

of fense |l evel pursuant to U S.S .G § 2X1.1. See United States v.

2\ observe that in her statenent of issues on appeal Gauthier
lists denial of her notion for severance and of her notion for
mstrial. Neither issue, however, is otherwi se actually briefed.
Those i ssues are hence deened abandoned. Moreover, each is wholly
Wi thout nerit. The notion to sever was not filed until after voir
dire was conpleted and the jury had been selected, and was hence
untinely and wai ved. See United States v. Palner, 122 F.3d 215,
220 (5th Cr. 1997). The notion for mstrial was predicated on the
adm ssion of statenent 1; for the reasons above set out, there was
no error in the adm ssion of statenent 1.
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Cates, 122 F.3d 222, 225-27 (5th Cr. 1997).
W affirmthe convictions and sentences of both Gaut hier and
Smal | .

AFF| RMED.



