IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40299
Conf er ence Cal endar

JAMVES HANES,

Pl ai ntiff-Appellant,
vVer sus
VBB BAIRD, Sixth District Court Lamar County Judge,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 3:98-CV-85

 April 10, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Janes Hanes, Texas prisoner # 559496, appeals the district
court’s dismssal of his civil conplaint as frivolous. He argues
that the plea agreenent pertaining to his state conviction was
invalid, that the state trial court did not inquire about the
agreenent and | acked jurisdiction over Hanes’ crimnal case, and

that the district court erroneously construed Hanes' suit as a 42

U S . C 8§ 1983 conplaint as opposed to a contractual claim

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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A district court may dism ss an | FP conplaint as frivol ous
under 28 U. S.C. 8 1915(e)(2)(B)(i) if it lacks an arguabl e basis
either inlawor in fact. Siglar v. Hi ghtower, 112 F. 3d 191, 193

(5th Gr. 1997). W review such a dism ssal for abuse of
di scretion. 1d.

Under Heck v. Hunphrey, 512 U S. 477, 487 (1994), wth

respect to a civil case pertaining to a conviction, “the district
court nust consider whether a judgnent in favor of the plaintiff
woul d necessarily inply the invalidity of his conviction or
sent ence.” A prisoner may not bring a civil action seeking
damages or declaratory relief based upon a wongful conviction
unl ess the conviction has been reversed, expunged, or otherw se
declared invalid. See id. at 486-87.

Hanes’ conpl aint and appeal seek to challenge the validity
of his conviction through a civil suit. The district court did
not abuse its discretion for dismssing the conplaint as
frivolous. See Heck, 512 U S. at 487. Hanes' appeal |acks
arguable nerit and is DI SM SSED AS FRI VOLOUS. See Howard V.

King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5th Cr. R 42. 2.
The district court’s dism ssal as frivol ous under 8§ 1915 counts

as a strike against Hanes. See Adepegba v. Hammons, 103 F. 3d

383, 387 (5th CGr. 1996). This court’s dism ssal counts as
another strike. [d. |If Hanes accunul ates three strikes, he may
not proceed IFP in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is in inmnent
danger of serious physical injury. See 28 U S.C. 8§ 1915(9).

Hanes is cautioned to review any pendi ng appeals to ensure that
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they do not raise frivolous issues. H's notion for the

appoi nt ment of counsel is DEN ED



