REVI SED - February 20, 2001
UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 00-40240

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ROBERTO GUTI ERREZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(L-99- CR-500-1)
February 13, 2001
Bef ore GARWOOD, PARKER and DENNI'S, G rcuit Judges.
PER CURI AM *

Roberto CGutierrez appeals his conviction after a guilty plea
for possession with intent to distribute approxi mtely 180 pounds
of marijuana in violation of 21 U S. C 8§ 841(b)(1)(C. W

affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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FACTS AND PROCEDURAL HI STORY

The CGovernnent entered into a plea agreenent with Qutierrez,
agreeing to recommend that he receive a three-|evel acceptance-
of -responsibility decrease to his offense | evel and that he be
sentenced at offense level 21. The presentence report (“PSR’)
determ ned that, because of Qutierrez’s crimnal history, his
of fense | evel was 32 under the Sentencing CGuidelines’ career-
of fender provision. See U S . S.G 8§ 4B1.1(C). Wth the three-
| evel adjustnent for acceptance of responsibility, the PSR
recomended that Qutierrez be sentenced at level 29. GQutierrez
filed objections requesting a downward departure based on
US S G 85KL.1 or amtigating role adjustnent pursuant to
US S G § 3B1. 2.

CQutierrez was sentenced within the CGuidelines range for
of fense |l evel 29 and crimnal history category VI (151-188
months). He received a sentence of 156 nonths’ inprisonnent,
three years’ supervised rel ease, and a special assessnent of
$100. He tinely filed a notice of appeal.

DI SCUSSI ON

CQutierrez argues that his plea was not know ngly and
voluntarily entered and that the Governnent breached the plea
agreenent. He contends that his plea was based upon the
Governnent’s prom se that it woul d nake a neani ngfu
recomendation to the court to sentence himfor a total offense

| evel of 21.



A. Rule 11 variances

GQutierrez argues that the failure to adnoni sh himthat he
could not withdraw his plea if the court did not follow the
agreenent constituted a FED. R CRM P. 11 violation. GQutierrez
contends that the district court commtted other Rule 11 errors
when it failed 1) to adnonish GQutierrez that the court had to
consider the Sentencing Guidelines but that it could depart from
them 2) to inquire whether the plea was voluntary and not the
result of threats or prom ses apart fromthose in the plea
agreenent, and 3) to ensure that there was a factual basis for
the plea. Qutierrez maintains the district court’s Rule 11
errors were not harm ess given the totality of the errors.

Because a guilty plea involves the waiver of several
constitutional rights, it nust be entered know ngly and

voluntarily. Boykin v. Al abama, 395 U S. 238, 242-44 (1969).

The voluntariness of a defendant’s guilty plea is reviewed de

novo. United States v. Amaya, 111 F.3d 386, 388 (5th Cr. 1997).

Rul e 11 sets forth certain procedures for the district court to
followto ensure that a guilty plea is made voluntarily and

know ngly. Wen the defendant alleges that the district court’s
conpliance with Rule 11 was flawed, this court enploys a two-part
harm ess-error analysis: “(1) [d]id the [district] court in fact
vary fromthe procedures required by Rule 11, and (2) if so, did
such variance affect substantial rights of the defendant?”

United States v. Johnson, 1 F.3d 296, 298 (5th Cr. 1993) (en

banc); see also United States v. Henry, 113 F. 3d 37, 40 (5th Cr




1997). To evaluate the second prong, this court determnes if
“the district court’s flawed conpliance with . . . Rule 11 .
may reasonably be viewed as having been a material factor
affecting [the defendant]’s decision to plead guilty.” 1d. at
302 (internal quotation marks and citation omtted).

The district court need not follow a strict Rule 11 script
when conducting its colloquy for the plea to be voluntary and
knowi ng. Henry, 113 F.3d at 42. “A plea of guilty entered by
one fully aware of the direct consequences, including the actual
val ue of any commtnents nmade to himby the court, prosecutor, or
his own counsel, nust stand unless induced by threats . . . [or]
m srepresentation (including unfulfilled or unfulfill able
promses). . .” 1d. at 41 (internal quotation marks and
citations omtted).

The district court conducted a plea hearing for CQutierrez
and four other defendants. The district court advised the
defendants that they had the right to have an attorney present
during all proceedings and that fal se answers during the hearing
coul d subject themto a perjury charge. The court ensured that
each of the defendants wanted to plead guilty and that each
def endant was conpetent to do so. The court inforned the
defendants that they had the right to a jury trial, to cross-
exam ne witnesses, to testify or not to testify, and to cal
W tnesses. The district court then asked CGutierrez if he was
satisfied with his attorney. Cutierrez responded: “lI can’t be

too satisfied, but 1’mgoing along with the recomendati on.”



Wi | e addressing the other defendants, who were charged with
transporting illegal aliens, the district court stated that the
maxi mum penalty was not nore than five years’ inprisonnent and
that, although the plea agreenent called for a nuch | ower
penalty, the court “was not bound by it, but the guidelines do
shape the sentence [the court] can issue.” The prosecutor then
descri bed the maxi num sentence for Qutierrez, which was zero to
twenty years’ inprisonnment, a fine of not nore than $1, 000, a
speci al assessment of $100, and a supervised rel ease term of not
nmore than three years. The district court determ ned that
Gutierrez had signed the plea agreenent and gave all the
def endants a chance to change their pleas, which none of them
did. No further adnoni shnents were given.

The district court did not 1) informQutierrez that it was
required to consider the Sentencing GQuidelines but that it could
depart fromthem 2) establish that there was a factual basis for
the plea; or 3) specifically ask Gutierrez whether the plea was
not the result of threats or prom ses apart fromthe plea
agreenent. See Rule 11(c)(1) (requiring adnoni shnent about the
Sentencing Guidelines); 11(f) (requiring a factual basis for the
plea); 11(d) (requiring determ nation that plea is voluntary and
not forced or induced). Nor did the district court address the
ternms of the plea agreenent; inform Gutierrez that the court was
not bound by the agreenent; or explain that, if the court did not
accept the agreenent, Qutierrez could not withdraw his plea. See

Rule 11(e)(2) (requiring the disclosure of the agreenent on the



record and notice to the defendant that, if the court does not
accept the agreenent, he may not w thdraw his plea).

We concl ude that the district court varied fromthe
procedures required by Rule 11 and therefore go on to consider
whet her each of the district court’s Rule 11 om sSsions was
harm ess error. First, because CGutierrez was sentenced within
the Sentencing Cuidelines range as calculated in the PSR,
informng GQutierrez about the district court’s ability to depart
fromthe Cuidelines range probably woul d have had no effect on
his desire to plead guilty. Second, although the district court
did not specifically ask if Qutierrez was entering his plea free
fromany threats, inducenents, or prom ses apart fromthose in
the pl ea agreenent, CQutierrez does not indicate that he was
t hreat ened or induced by prom ses other than those in the plea
agreenent to plead guilty. This Rule 11 om ssion also probably
did not affect his plea.

Third, although the district court did not determ ne whet her
there was a factual basis at the plea hearing, Qutierrez
explained the details of the offense to the probation officer who
prepared the PSR. W have indicated “that evidence adduced after
the acceptance of a guilty plea, but before or at sentencing, may
provide the factual basis of the plea, and that such evi dence may

be sufficient to sustain a plea on direct appeal.” United States

v. Dyer, 136 F.3d 417, 424 n.13 (5th Gr. 1998). W find that

CQutierrez’'s statenents describing the offense to the probation



of ficer before sentencing was a sufficient factual basis for the
plea. See id.

Wth respect to the district court’s failure to inform
Gutierrez that the court did not have to accept the plea
agreenent and that he could not withdraw his plea if such
occurred, we note that Gutierrez was present when the court
explained to the other defendants that the court was not bound by
their plea agreenents. Furthernore, CQutierrez’s argunent that he
pl eaded guilty based upon the plea agreenent’s provision that the
Gover nnment woul d recommend an offense level of 21 is largely a
claimthat he pleaded guilty based upon an expectation of the
I ength of his sentence. W have held that, when a defendant has
been properly infornmed of the maxi num sentence he faced, he may
not argue that his plea was involuntary because of “his reliance

upon m sinformation fromboth prosecuti on and defense counsel

about the likely period of incarceration.” United States V.

Garcia, 983 F.2d 625, 629 (5th Cr. 1993).

Additionally, all of the above-described Rule 11
requi renents, including the agreenent’s nonbinding effect on the
court, were addressed in the witten plea agreenent. CQutierrez
signed the agreenent and acknow edged that he signed it at the
pl ea hearing. Wile relevant, that does not end our inquiry
because the court did not ask whether Gutierrez had read and

understood the agreenent. See United States v. Portillo, 18 F. 3d

290, 292-93 (5th Cr. 1994) (holding that waiver-of-appea

provision in plea agreenent is not enforceable unless the record



reflects, at a mninmum that the defendant has read and
under st ood the agreenent).

In United States v. Thi bodeaux, 811 F.2d 847, 847-48 (5th

Cir. 1987), we held as harm ess error the district court’s
failure to explain that the defendant could not withdraw his plea
if the district court did not accept the plea agreenent, which
cont ai ned a recommended sentence. W conclude that the district
court’s variance fromRule 11 requirenents were harm ess error in
the present case as well. First, Qutierrez was present while the
district court explained the non-binding nature of a plea
agreenent to the other defendants in the sane plea hearing.
Second, CGutierrez’ s signature on the plea agreenent that
contained all the necessary adnonitions nakes it |ikely that he
had all the informati on necessary to nake an infornmed deci sion.
Third, the focus of his conplaint on appeal is that he entered a
guilty plea wthout realizing that he was subject to the career-
of fender provisions of the Sentencing CGuidelines. Even if the
district court had conducted a perfect Rule 11 plea hearing,
GQutierrez would not have | earned about this issue until after the
PSR was prepared. W therefore hold that the Rule 11 viol ations
were harm ess error.
B. Breach of Pl ea Agreenent

When a breach-of -t he-pl ea-agreenent issue is raised for the
first tinme on appeal, we review it for plain error. United

States v. Cerverizzo, 74 F.3d 629, 631 (5th Cr. 1996). Under

FED. R CRM P. 52(b), we may correct forfeited errors only when



t he appell ant shows that there was an error, which was clear or
obvi ous, and which affected his substantial rights. United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc) (citing United States v. O ano, 507 U S. 725, 730-36

(1993)). If these factors are established, the decision to
correct the forfeited error is wthin our discretion, and we wl|
not exercise that discretion unless the error seriously affects
the fairness, integrity, or public reputation of the judicial
proceedi ngs. d ano, 507 U S. at 736.

At the sentencing hearing and in his objections to the PSR
CQutierrez argued that being sentenced at |evel 29, when the
prosecutor had prom sed to reconmend that he be sentenced at
| evel 21, constituted an excessive punishnment in violation of the
Ei ghth Anmendnent. He did not argue that the plea agreenent had
been breached. W thus review this issue for plain error.

"[When a plea rests in any significant degree on a promn se
or agreenent of the prosecutor, so that it can be said to be part
of the inducenent or consideration, such prom se nust be

fulfilled.” Santobello v. New York, 404 U. S. 257, 262 (1971).

To assess whether a plea agreenent has been viol ated, we consi der
"whet her the governnent's conduct is consistent wth the
def endant's reasonabl e understanding of the agreenent.” United

States v. Cantu, 185 F.3d 298, 304 (5th Cr. 1999) (internal

quotation marks and citation omtted).
The prosecutor, while addressing GQutierrez’s Eighth

Amendnent argunent, stated that, although the Governnent agreed



to recoomend that Qutierrez be sentenced at |evel 21, the
prosecutor was “unaware [at the tine the Governnent entered the
pl ea agreenent] of the full extent of the crimnal history,

did not realize he would qualify for the enhancenent in Section
4B,” and did not believe that the enhancenent was discretionary.?
The prosecutor noted that she believed the PSR, with its
recommendation of |evel 29, was correct, but stated that, “we are
bound by our recomrendation in the plea agreenent. And so we're
in sort of an awkward position of saying, ‘[w e nmust recommend a
Level 21, based on the plea agreenent.’”

The prosecutor then noted that, because CGutierrez was three
points over the mnimumrequired for crimnal history category
VI, she could have asked for an upward departure. The court and
the prosecutor also noted that an offense |evel of 21 was not
available at the tinme of the plea agreenent given that GQutierrez
had to be sentenced as a career offender.

In two direct appeals in which the Governnent argued a
position at sentencing which was in direct conflict with the plea
agreenent, we determ ned that the Governnent had breached the
pl ea agreenent and, in one case, that the breach anmpbunted to

plain error. See United States v. Valencia, 985 F.2d 758, 760-61

2The prosecutor advised the court at sentencing, “[w] e just
didn’t have all the information to verify that he was going to
qualify for a crimnal — as a career crimnal” but did not offer
any explanation as to why she did not ascertain the extent of
GQutierrez’s crimnal history until the PSR was prepared. The
Gover nnment does not argue that Qutierrez bore any fault in the
Governnent’s failure to take his crimnal history into account
during the plea negotiations.
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(5th Gr. 1993); United States v. Goldfaden, 959 F.2d 1324, 1328-

1329 (5th Gr. 1992). 1In Valencia, the Governnment stipulated in
the plea agreenent that the defendant had accepted responsibility
for his actions in the plea agreenent, but at sentencing argued
that the defendant did not denonstrate renorse and was not
entitled to any credit for acceptance of responsibility.

Val encia, 985 F.2d at 760. The defendant i medi ately objected
that the Governnent had breached the plea agreenent. 1d. The
court determ ned that the Governnent argued the opposite of its
position in the plea agreenent in plain violation of the |anguage
of the plea agreenent and that the error was not harm ess. 1d.
at 761.

I n Gol df aden, the Governnent had agreed to make no
recommendation as to the defendant’s sentence; however, at the
sentenci ng hearing, the Governnent argued that certain Quidelines
provi sions were applicable. ol dfaden, 959 F.2d at 1328-29.

Under plain-error review, we determ ned that the Governnent’s
recommendat i ons about Guidelines |evels were the sane as
recommendat i ons about the defendant’s sentence. 1d. at 1328-29.

Much |i ke ol df aden, wherein the prosecutor sought to
di stingui sh between nmaking a sentenci ng reconmendati on and a
recommendati on of what Cui delines provisions applied, the
prosecutor here initially recommended that CGutierrez be sentenced
at level 21, but went on to argue that the district court was
precluded fromfollow ng that reconmendati on and was required to

sentence Qutierrez at | evel 29 because the career offender
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provi sions of the Sentencing Cuidelines are mandatory. See

US. S.G 8§ 4Bl1.1; see al so &l df aden, 959 F.2d at 1328-29.

Mor eover, the prosecutor discussed the court’s option to depart
upward based on Gutierrez’s crimnal history points.

We concl ude that the Governnent breached the plea agreenent
and that the breach anounts to plain error. The Governnent’s
violation of commtnents nade to Gutierrez in the plea agreenent
may have resulted from sl oppy preparation or a disingenuous
prosecutor. Either way, such a breach affects the fairness,
integrity, and public reputation of the judicial proceedings.

d ano, 507 U. S. at 736. However, CQutierrez’'s crimnal history is
not in dispute and it would be a waste of judicial resources to
remand this case for resentencing, given the mandatory nature of
the Guidelines provision in question. W therefore decline to
correct the plain error in this case.

CONCLUSI ON

Based on the foregoing, we affirm Qutierrez’ s conviction and
sent ence.

AFFI RVED.
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