IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40201
Summary Cal endar

ORRIS T. DAN ELS,
Pl ai ntiff-Appellant
V.

LOUI'S CALDERA, In his official title and capacity as
Secretary of the Arny, Departnent of the Arny,

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Eastern District of Texas, Texarkana D vision
USDC No. 5:97-CVv-102

Oct ober 26, 2000
Before KING Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Oris T. Daniels (“Daniels”) appeals
fromthe district court’s entry of a final judgnent of dism ssal

wth prejudice. For the followi ng reasons, we affirm

FACTUAL AND PROCEDURAL BACKGROUND

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Dani el s, a black nmale, began working for the Red River Arny
Depot (RRAD) in August 1969. He becane a GS-07 Conputer
Assistant in June 1984 and was assigned to the Directorate of
| nformati on Managenent (DOM. On Septenber 1984, Mary Ann
Clarke (“Clarke”), a white femal e who joined RRAD in 1976, also
becane a GS-07 Conputer Assistant in DOM After receiving her
two nonconpetitive pronotions in 1989 and 1991, Carke is now
enpl oyed at a GS-11 | evel.

On May 28, 1993, Daniels filed his first formal conpl aint
w th an Equal Enploynent Opportunity Counselor at RRAD (“First
EEO Conplaint”). He alleged racial discrimnation based
primarily on preferential treatnent of a white male, M chael A
“Toni” Sheridan (“Sheridan”), denial of training, denial of
overtinme, denial of a tenporary pronotion, and Carke’s two non-
conpetitive pronotions. EEO Oficer Charlean Carroll (“Carroll™)
processed this conplaint and listed the clainms accepted for
i nvestigation, which did not include clainms regarding O arke’s
pronotions. Daniels did not contest the issues as franed.!?
Utimately, Daniels prevailed on the investigated issues.

Next, on June 30, 1994, Daniels filed another forma
conplaint wwth the EEO office at RRAD (“Second EEO Conplaint”).

In this conplaint, he alleged discrimnation stemm ng from

' Carroll infornmed Daniels that he had fifteen days to
object in witing as to the issues accepted for investigation.
Daniels did not object within the fifteen days or thereafter
rai se the argunent until February 2, 1994.
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Cl arke’s 1989 and 1991 pronotions, Carroll’s handling of his
First EEO Conplaint wwth regard to those pronotions, and
Carroll’s non-processing of an informal conplaint filed in
Novenber 1993. On Cctober 1, 1996, the Arny issued a final
decision in which it ruled that Daniels had failed to denonstrate
by a preponderance of the evidence that he was a victim of

di scrim nation.

Shortly thereafter, Daniels filed this action in district
court.? On February 5, 1999, Daniels filed a notion for a jury
trial pursuant to the Cvil R ghts Act of 1991. The district
court denied the notion on the grounds that C arke’ s pronotions
occurred before the effective date of the Act and that i nproper
processing of a conplaint did not state a claimunder Title VII
of the Cvil R ghts Act of 1964 (“Title VI1”). Subsequently, the
Army noved to dismss or, in the alternative, for summary
judgnment. The district court granted sunmary judgnent in favor
of the Arny on Daniels’s inproper processing claim but denied
summary judgnent as to the remainder of Daniels’ s clains. Next,
the Arny noved for a separate trial on whether Daniels tinely
filed his Second EEO Conplaint. Following a bench trial, the

district court entered Findings of Fact and Concl usi ons of Law

2 Daniels filed suit in the United States District Court for
the Western District of Arkansas, Texarkana Division. The case
was eventually transferred to the Eastern District of Texas,
Texar kana Divi sion, and subsequently, both parties voluntarily
consented to have a United States nmagi strate judge conduct any
and all future proceedi ngs.



that Dani el s knew or should have known of O arke’ s pronotions as
they occurred. Thus, equitable tolling did not apply, and
Daniels’s failure to initiate EEO procedures within the
prescribed tine limts resulted in a dism ssal of Daniels’s suit
W th prejudice.

Daniels tinely appeals fromthe final judgnent of dism ssal
and the underlying final orders of the district court.

1. DI SCUSSI ON

Dani el s alleges three points of error on appeal: (1) that
the denial of a jury trial was inproper, (2) that a cause of
action for “inproper processing of a conplaint” does exist under
Title VII, and (3) that the Arny is barred fromasserting its
tinmeliness defense. W consider Daniels’s second point of error
at the outset. Then, we proceed to examne his first and third
points of error.

A. “lnproper Processing of Conplaint” daim

This court reviews a district court’s grant of summary
j udgnent de novo, applying the sane standards as the district

court. See Burch v. Gty of Nacogdoches, 174 F.3d 615, 618 (5th

Cr. 1999). |If the noving party is able to denonstrate that the
non-novi ng party |acks evidence sufficient to create a genuine

i ssue of fact in support of a necessary elenent of his claim
then summary judgnent is appropriate against the non-noving party

on that claim See Celotex Corp. v. Catrett, 477 U S. 317, 322-




23 (1986); Hypes v. First Commerce Corp., 134 F.3d 721, 725 (5th

Cir. 1998). Doubts are to be resolved in favor of the non-noving
party, and any reasonable inferences are to be drawn in favor of
that party. See Burch, 174 F.3d at 619.

In order to survive a notion for sunmary judgnment on his
Title VII claim Daniels is required to establish, at a m ninum
a prima facie case by a preponderance of the evidence. See

Shackelford v. Deloitte & Touche, LLP, 190 F.3d 398, 404 (5th

Cr. 1999); Reeves v. Sanderson Plunbing Products, Inc., 120 S

Ct. 2097, 2109 (2000) (finding that appropriateness of judgnment
as a matter of |aw depends on several factors, including strength
of plaintiff’s prima facie case). For a discrimnation claim a
show ng of the following four elenents is required: (1) the
plaintiff is a nmenber of a protected group; (2) the plaintiff was
qualified for the position; (3) the plaintiff was subjected to an

adverse enploynent action; and (4) the plaintiff was replaced by

soneone outside the protected class. See Shackelford, 190 F. 3d

at 404. To nmake out a prima facie case under a retaliation
claim the plaintiff nust establish: (1) that he was engaged in a
protected activity, (2) that he was subjected to an adverse

enpl oynent action, and (3) that a causal connection existed

between his participation in the protected activity and the

adverse enploynent action. See Dollis v. Rubin, 77 F.3d 777, 781

(5th Gr. 1995).
Dani el s argues that Carroll inproperly processed his claim
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as to Carke's pronotions in the First EEO Conpl ai nt® and was
notivated by racial aninus® in handling an informal conplaint
filed in Novenber 1993. A threshold inquiry is whether alleged
m shandl i ng of an EEO conpl ai nt cones under the rubric of an
“adverse enploynent action.” The law on this issue is well-
settled in the context of retaliation clains. W have
consistently held that an “ultimate enpl oynent decision” is a
necessary predicate for a Title VII retaliation cause of action.

See Burger v. Central Apartnent Mgnt., Inc., 168 F.3d 875, 878

(5th Gr. 1999) (citing Dollis, 77 F.3d at 781-82); see also

Mattern v. Eastnman Kodak Co., 104 F.3d 702, 708 (5th G r. 1997)

(interlocutory or nmediate decisions that can lead to ultimte

decisions fall outside of Title VII) (citing Page v. Bol ger, 645

F.2d 227, 233 (4th Cr. 1981)).
After carefully exam ning the record, we are uncl ear whet her

Daniels is alleging a discrimnation claimor a retaliation

3 W note that Carroll’s response letter to Daniels states
that Daniels had fifteen days in which to contest the issues as
framed. Daniels did not do so until February 2, 1994 (240 days
later). W also note that EEO Counselor Mary T. Geen’s final
report states that Carroll should have explicitly listed the
i ssues clainmed by Daniels and shoul d have accepted or di sm ssed
each issue individually.

“ Daniels alleges racial animus in his brief, whereas in his
Conpl ai nt, he appears to have alleged gender aninmus: Carroll, a
bl ack fermal e, accepted untinely clainms fromblack females and did
not do so for Daniels, a black male.
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claim® |If it is the latter, Daniels cannot prevail as it would
take a string of hypotheticals to connect a possible m shandling
of a conplaint to a pronotion simlar to the ones received by

Clarke. See Mattern, 104 F.3d at 708 (stating that “nere

tangential effect on a possible future ultimte enpl oynent
decision” falls short of the adverse enpl oynent action
requi renent).

If, on the other hand, Daniels is alleging a discrimnation
claim the matter is nore conplicated. There is sone indication
that the “adverse enploynent action” requirenents of
discrimnation and retaliation clains enconpass different
criteria. |In Mattern, we noted that the anti-retaliation
provision of Title VII, 42 U S.C. 8§ 2000e-3 (1994), did not
contain the vague harns nentioned in the discrimnation
provision, 42 U S.C. 8§ 2000e-2(a)(2) (1994). See 104 F.3d at
708-09. Thus, we stated that “the way in which the enpl oyee may
be affected in . . . [the discrimnation] subpart is nuch
broader[,]” reaching activity that “would tend to [adversely]
affect the enployee.” [d. at 709 (internal quotation marks and
citations omtted). |In a recent decision, we recognized, but did

not decide, the issue |left open in Mattern. See Shackelford, 10

F.3d at 406-07 (concluding that the plaintiff |oses under either

SIn their briefs, both the Arny and Daniels discuss the
issue citing Fifth Crcuit precedent that dealt with retaliation
clains. However, Daniels’s description of the basis of this
claimindicates that it is a discrimnation claim
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approach); see also Burger, 168 F.3d at 878-79.

However, we do not need to delineate today the contours of
the “adverse enpl oynent action” requirenent of Title VII
discrimnation clains. W are able to resolve the specific issue
presented in this case (whether Daniels’s “inproper conplaint
processing” claimstates a valid claimunder Title VII) w thout
having to answer that broader question. W have decided the
“i nproper conpl aint processing” issue in an anal ogous context,
and we see no reason to adopt a different approach here.

Just as federal enployees nust first file their conplaints
with the EEO division of their enployer federal agency, 29 C. F. R
88 1614.105-.106 (1999), private sector enployees nust initiate
the process with the Equal Enploynment Qpportunity Conmm ssion
(EEQCC), 42 U.S.C. 8§ 2000e-5(b) (1988). 1In Gbson v. M ssour

Pacific Railroad Co., we held that “Title VI . . . confers no

right of action against the [EEOCC]” for inproper investigation or
processi ng of an enpl oynent discrimnation charge. 579 F.2d 890,

891 (5th Gr. 1978); see also Baba v. Japan Travel Bureau Int’'l.

Inc., 111 F.3d 2, 6 (2d Cr. 1997) (citing G bson and cases from
other circuits for support).

There is no conpelling justification to confer upon federal
enpl oyee plaintiffs an “i nproper conpl aint processing” cause of
action under Title VII, when that very claimhas been repeatedly
w thheld fromprivate enployee plaintiffs. The Seventh Crcuit
recently followed a simlar approach in ruling, in the context of
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aTitle VII claimby an enpl oyee of the United States Custons
Service, that a “failure-to-process claimdoes not state a claim
upon which relief can be granted” under a Title VII action.

Jordan v. Summers, 205 F.3d 337, 342 (7th Gr. 2000). Thus,

since Daniels does not state a clai mupon which relief can be
granted, sunmary judgnment for the Arny on this point was proper.?®

B. Denial of a Jury Trial

Whet her Daniels has a right to a jury trial presents a pure
question of law. Questions of |aw are reviewed de novo by this

court. See Arnold v. United States Dep’'t of the Interior, 213

F.3d 193, 195 (5th Gr. 2000) (citing Randel v. United States

Dep’'t of the Navy, 157 F.3d 392, 395 (5th Cr. 1998)).

The Cvil R ghts Act of 1991 (“1991 Act”) grants parties
seeki ng conpensatory and punitive damages in Title VI
intentional discrimnation clains the right to a trial by jury.
See 42 U.S.C. § 198la(c) (1994). The effective date of the 1991
Act is Novenber 21, 1991. See 42 U . S.C. § 198la. The Suprene
Court has held that the 1991 Act does not apply retroactively,
and thus there is no right to a jury trial for conduct occurring

bef ore Novenber 21, 1991. See Landgraf v. USI FilmProds., 511

U S 244 (1994). As such, Daniels’s allegations regarding

Cl arke’s nonconpetitive pronotions cannot formthe basis for a

6 Because we find that m shandling of a conplaint does not
state a claimunder Title VII, we do not need to address
Dani el s’s “comon nucl eus of operative facts” or “continuing
vi ol ation theory” argunents.



jury demand because there is no question that they transpired
before the 1991 Act’'s effective date.’

Daniels’s clains regarding Carroll’s mshandling of his
First EEO Conplaint (filed May 28, 1993) and Novenber 1993
informal conplaint also do not provide a proper foundation for a
jury trial. Although these alleged actions occur well after
Novenber 21, 1991, they do not constitute conduct that can be
chal | enged under Title VII, as discussed in the above section.
Thus, the district court’s ruling denying Daniels’s notion for a
jury trial was proper.

C. Tineliness

The district court’s decision to bifurcate a trial is

revi ewed under an abuse of discretion standard. See U.S. v.

$9, 041, 598. 68, 163 F.3d 238, 253 (5th Cr. 1998).

Dani el s chall enges the district court’s granting of the
Army’s Motion for a Separate Trial on the Issue of Tineliness
(whether Daniels tinely filed his conplaint with the Arny’s EEO
departnent). Daniels argues that the Arny shoul d have been
barred fromraising this tineliness defense because it did not
assert the argunent during the | engthy adm nistrative process.

Bef ore proceeding to ascertain whether the Arny should be

prohi bited frompresenting tineliness as a defense, we pause to

"It is undisputed that Carke's two nonconpetitive
pronotions took place in April 1989 and April 1991. Furthernore,
Dani el s does not contest this point in his brief.
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address an issue that could pretermt that determnation. W
generally do not consider argunents that were not properly
preserved for appellate review “Typically, we will not consider
on appeal matters not presented to the trial court. Rather, the
litigant must raise his argunent to such a degree that the

district court may rule on it.” Harris County, Tex. v. Carnmax

Aut o Superstores, Inc., 177 F.3d 306, 326 (5th G r. 1999)

(internal citations omtted); see also Hornel v. Helvering, 312

U S 552, 556 (1941) (“Ordinarily an appellate court does not
gi ve consideration to issues not raised below”).

We w il consider an issue that is not raised in the
proceedi ngs below only if it “concerns a pure question of |aw and
a refusal to consider it would result in a mscarriage of

justice.” Vol kswagen of Anerica, Inc. v. Robertson, 713 F.2d

1151, 1166 (5th Gr. 1983); Dollis, 77 F.3d at 779 n. 2; see also
Hornel, 312 U. S. at 557 (“There may al ways be exceptional cases
or particular circunstances which will pronpt a review ng or
appel l ate court, where injustice mght otherwise result, to
consi der questions of |aw which were neither pressed nor passed
upon . . . below. ”).

After a careful review of the record, we find that Daniels
did not raise this argunent in the district court when the Arny
made its notion. Thus, we will consider it on appeal only if
nmeets the narrow two-pronged exception: |egal question and
m scarriage of justice. Wether the Arny is barred from
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asserting its tineliness defense is a purely |legal question
because there is no factual dispute as to the occurrences in the
adm ni strative process. However, our failure to consider this

i ssue would not result in a mscarriage of justice. “Mscarriage

of justice” inplies, inter alia, sonething inherently unfair:

t hat appellants could not have known of this issue bel ow, that
they were sonehow precluded fromraising their objections bel ow,
or that they should be excused fromtheir failure to raise it
bel ow.

In this case, no such conpelling argunents are avail able for
Daniels. There is no question that he knew of this issue when
the Arny first made its Motion for a Separate Trial on the Issue
of Tineliness, that he was not precluded fromraising his
objections at that tinme, and that there is no justifiable reason
to excuse his not raising the issue earlier. Therefore, because
Daniels did not properly preserve his objection to the Arny’s
tinmeliness defense bel ow and because his case does not fall into
the extraordinarily narrow exception, we will not consider his

third point of error.8

8 Even assum ng arguendo that the facts conpel us to
consider this question of |aw on appeal, Daniels’s argunent is
W thout merit. The lawin this circuit is well-settled as to the
facts that wll trigger such a bar, and those facts are not
present in this case. See Rowe v. Sullivan, 967 F.2d 186, 191
(5th Gr. 1992) (“In order to waive a tineliness objection, the
agency nust nake a specific finding that the clainmant’s
subm ssion was tinely.”); Minoz v. Al dridge, 894 F.2d 1489,
1494-95 (5th Gr. 1990) (specific finding of tineliness in the
adm ni strative process bars tineliness objection in later civil
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I11. CONCLUSI ON
For the above-stated reasons, we AFFIRM the judgnent of the

district court.

suit); Henderson v. United States Veterans Admn., 790 F.2d 436,
440-41 (5th Gr. 1986); Oaxaca v. Roscoe, 641 F.2d 386, 390 (5th
Cir. 1981) (finding that “nerely accepting and investigating a
tardy conplaint” does not waive a tineliness objection). Thus,
the district court would not have abused its discretion in
granting the Arny’s Mdtion for a Separate Trial on the |Issue of
Ti nel i ness.
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