IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40089
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TAYARI KANYA BLUI TT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:94-CR-1-ALL

© June 5, 2000
Before DAVIS, EMLIO M GARZA and DENNI'S, Circuit Judges.
PER CURI AM *

Tayari Kanya Bluitt, federal prisoner # 04655-078, appeal s
fromthe dismssal of his “Mdtion to Anend Judgnent and
Sentence.” He contends that the district court erred in
construing his notion as one filed pursuant to 28 U S. C. § 2255
and dismssing it for want of authorization to file a second such
motion. Bluitt has also filed a notion to expedite this appeal.

The district court did not err in construing Bluitt’s notion

as one filed under 8§ 2255. Bluitt’s notion sought to raise a

challenge to the validity of his sentence. As such, it is

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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properly the subject of a 8 2255 notion. See Cox v. \Warden, Fed.

Detention CGr., 911 F.2d 1111, 1113 (5th GCr. 1990); United

States v. Rich, 141 F. 3d 550, 551-52 (5th Gr. 1998), cert.

denied, 526 U S. 1011 (1999).

Because the district court properly construed Bluitt’s
notion to anend sentence as a § 2255 notion, Bluitt nust obtain a
certificate of appealability (COA) before he can appeal fromthe
dism ssal of his notion. See 28 U S.C. § 2253. A CQA ruling
must be nmade in the first instance in the district court, and the

district court should nake such a ruling sua sponte if no request

i s made. See United States v. Youngbl ood, 116 F.3d 1113, 1114

(5th Gr. 1997); see also Fed. R App. P. 22(b)(1). Although the
district court did not construe Bluitt’s notice of appeal as
requesting a COA, we decline to remand this case in |ight of the

patent frivolity of Bluitt’s notion. See United States v.

Al var ez, F. 3d , (5th Gir. Apr. 14, 2000, No. 99-20883),

2000 W. 381461 at *1. W therefore DISMSS this appeal for |ack
of jurisdiction. Bluitt’s notion to expedite this appeal is
i kewi se DENI ED

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI QN; MOTI ON DENI ED.



