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PER CURI AM 2

Eduardo and Jose Arriaga-CGarcia appeal their drug-related
convictions, maintaining the district court abused its discretion
by denying their notions for a mstrial because of the Governnent’s
al | eged suppression of evidence. Eduardo Arriaga-Garcia also
clainms: the evidence was insufficient to sustain his convictions;
and the district court erred in denying his notions for judgnent of

acquittal or a newtrial. AFFIRVED

Circuit Judge of the Ninth GCrcuit, sitting by designation.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

I n Septenber 1999, a jury found Eduardo Arriaga-Garcia guilty
of : conspiracy to possess with intent to distribute marijuana in
excess of 1,000 kil ograns (2,200 pounds) (count 1); and possession
wth intent to distribute a quantity in excess of 1,436 pounds of
marijuana on 5 Novenber 1998 (count 2). The sane jury found Jose
Arriaga-Garcia guilty of: conspiracy to possess with intent to
distribute marijuana in excess of 1,000 kilograns (count 1);
possession with intent to distribute approxi mtely 1,495 pounds of
marijuana on 1 June 1999 (count 3); and possession with intent to
distribute approximtely 297 pounds of marijuana on 9 My 1999
(count 4).

1.

Eduardo Arriaga-Garcia s sufficiency clains are addressed

first; then, both Appellants’ suppression claim
A

Appel  ants noved for judgnent of acquittal at the concl usion
of the Governnent’s case, reurged their notions at the concl usion
of all the evidence, and, follow ng the verdict, noved for judgnent
of acquittal and, in the alternative, for a newtrial. See FED. R
CRM P. 29(a) (notion for judgnent of acquittal before subm ssion
to jury); FED. R CRM P. 29(c) (motion for judgnent of acquittal
after discharge of jury). Each notion was denied. Based upon

Eduardo Arriaga-Garcia s challenges to the sufficiency of the



evi dence as to both counts on which he was convicted, he contests
the denial of his notions for judgnent of acquittal and for a new
trial.

Eduardo Arriaga-Garcia was enployed as a truck driver for
Advanced Distribution Systenms (A D.S.). On 5 Novenber 1998, the
A.D.S. term nal nmanager contacted Eduardo Arriaga-Garcia to haul a
| oad for Proausa fromLaredo, Texas, to Cable-Comin East Chicago,
I ndi ana. Both conpanies were fictitious.

Eduardo Arriaga-Garcia picked up the load at a warehouse
rented under the name of Proausa. Later that day, United States
Border Patrol Agents arrested Eduardo Arriaga-Garcia 15 mles north
of Laredo because the tractor-trailer he drove carried 653.17
kil ograns (1, 440. 25 pounds) gross wei ght of marijuana hi dden i nside
the hollow centers of five wooden spools. The spools had been
covered by tarp, concealing the marijuana.

The initial crimnal conpl aint agai nst Eduardo Arriaga- Garci a
was di sm ssed; however, in June 1999, Eduardo Arriaga-Garcia was
reindicted after confidenti al i nf or mant Zanbrano provi ded
informati on that Eduardo Arriaga-Garcia had hel ped pack and | oad
the marijuana. At trial in Septenber 1999, Eduardo Arriaga-Garcia
testified he did not know the | oad contai ned marijuana.

Zanbrano becanme a confidential source after the Illinois

Police Force stopped himon 5 May 1999. On that occasion, the



pi ck-up truck he drove contained $123, 000 hidden below its bed.
Zanbrano was recruited to assist DEA Special Agent Peterson.

Zanbrano was one of the Governnent’s main w tnesses at the
Arriaga-Garcia trial; his credibility was very much at issue. In
addition to admtting to being stopped in Illinois carrying
$123, 000, Zambrano testified to the following. He had a pending
arrest in Zapata County, where he had been found in possession of
591. 25 pounds of marijuana. In 1996, he had spent 11 nonths in a
Mexican jail, but was released after he was acquitted of the
char ges. He had al so been stopped in February 1998 in the R o
Grande Val l ey, and his vehicle had been seized because it had been
used to transport nmarijuana. Zanbrano used his birth nanme in
Mexico and another nanme in the United States. The only
consi deration he received in exchange for his cooperation was that
he was not charged in the Arriaga-Garcia conspiracy.

Zanbrano testified that, on 31 October 1998, Eduardo Arri aga-
Garcia assisted himin transporting marijuana from Zanbrano’ s hone
to the Proausa warehouse. On that and the next two days, Zanbrano,
Appel l ants Eduardo and Jose Arriaga-Garcia, and two others had
packaged the marijuana in the wooden spools, using grease and rug
deodorant to inpede the snell and covering the marijuana in
transparent plastic. (In md-January 1999, when DEA Agents
searched t he war ehouse pursuant to the owner’s consent, they found

di sassenbl ed wooden spools, simlar to the ones Eduardo Arri aga-



Garcia hauled the previous Novenber, as well as pieces of black
duct tape wapped around the spools and pi eces of clear cell ophane
Wr appi ng paper.)

On 5 Novenber 1998, Zanbrano |oaded the spools onto the
flatbed of Eduardo Arriaga-Garcia s truck with a forklift. Jose
Arriaga-Garcia had notified himthat Eduardo Arriaga-Garcia woul d
pi ck up the spools, and Eduardo Arri aga-Garci a hel ped hi mchain the
spool s down.

After being provided information by Zanbrano, the DEA
conducted surveillance from 9 through 31 May 1999. The
surveill ance i ncluded Jose Arriaga-Garcia’s residence at 208 | daho
Street and a house he rented at 321 South Dakota Street. Beginning
11 May, Jose Arriaga-Garcia rented the 321 Sout h Dakota honme under
the alias Jose Sal azar, purportedly on behalf of Rodrigo Sal azar.
On that sane day, Eduardo Arriaga-Garcia was observed twi ce at the
realtor’s, once with Jose Arriaga- Garci a.

On 31 May 1999, Zanbrano drove a pick-up truck |oaded with
marijuana to the house at 321 South Dakota. Jose Arriaga-QGarcia
and two others joined himin unloading and wei ghing the marijuana
and then stacking it in a closet. \Wen arrested |ater that day,
Jose Arriaga-Garcia had a receipt showing the total weight to be
between 1,400 and 1,500 pounds. Early on 1 June 1999, DEA Agents
executed search warrants at the two houses. At 321 South Dakot a,

they seized over 100 bundles of marijuana with a gross wei ght of



676. 32 kilograms (1,495 pounds). At 208 Idaho, they seized torn
pi eces of paper with handwitten draw ngs of wooden spools simlar
to the spools on the 5 Novenber 1998 |oad driven by Eduardo
Arriaga- Garci a; docunents regardi ng rental of the warehouse Proausa
had used; a bill of lading matching the |l oad driven by Eduardo
Arriaga-Garcia on 5 Novenber; several receipts for paynent of rent;
a recei pt dated 30 October 1998 from Buil der’s Square for packing
material, such as tape and staples; receipts fromQutierrez Mni -
Storage; and a receipt for a forklift rental, dated 4 Novenber
1998.

The next day the Agents executed a search warrant on a pick-up
truck Jose Arriaga-Garcia and his all eged co-conspirators had used.
It was parked at Qutierrez M ni-Storage. The Agents recovered
approxi mately 135. 46 kil ograns (300 pounds) of marijuana, hiddenin
a conpartnent in the bed of the truck.

1

Eduardo Arriaga-Garcia asserts the evidence was insufficient
because the Governnent presented no credi ble testinony or evidence
upon which the jury could find himguilty. He contends that the
Governnent’s main wtness, Zanbrano, was tainted by his admtted
drug trafficking and was inpeached by prior arrests. He also
hi ghlights: Zanbrano’s testinony that, to his know edge, Eduardo
Arriaga-Garcia was not involved in the May 1999 transaction; and

Agent Peterson’s agreenent with Zanbrano' s statenent.



Because Eduardo Arriaga-Garcia noved for judgnent of
acquittal, “we review the evidence in the light nost favorable to
the verdict, to determ ne whether any reasonable trier of fact
could have found that the evidence established guilt beyond a
reasonabl e doubt”. United States v. Edwards, 231 F.3d 933, 935
(5th Gir. 2000).

a.

The evidence was sufficient to support the conviction for
intent to distribute 1,436 pounds of marijuana on 5 Novenber 1998.
Testi nony was gi ven t hat Eduardo Arri aga- Garci a know ngly possessed
the marijuana by wappi ng, packing, and securing it to the fl atbed,
and the jury could infer, fromthe quantity of marijuana involved
(over 1,400 pounds), his intent to distribute it. See United
States v. Cartwight, 6 F.3d 294, 299 (5th Cr. 1993) (possession
wth intent to distribute requires proof of (1) possession of
illegal substance, (2) know edge, and (3) requisite intent to
distribute), cert. denied, 513 U S. 1060 (1994); United States v.
Roner o- Reyna, 867 F.2d 834, 836 (5th Cr. 1989) (generally may
infer intent to distribute controlled substance solely from
possession of |arge anmount), cert. denied, 494 U S. 1084 (1990).

Eduar do Arriaga-Grcia’'s no-credi bl e-testi nony-assertion
fails. First, “non-credibility is generally not a sound basis for
all eging insufficiency of the evidence on appeal; it is the jury’'s

function to determne credibility”. United States v. Pol k, 56 F. 3d



613, 620 (5th Cr. 1995) (enphasis added). Second, Zanbrano’s
testinony was fully corroborated by the evidence obtai ned through
t he consent search of the warehouse, the docunents seized at Jose
Arriaga-Garcia’'s residence and the rented house, and the details to
whi ch other witnesses testified. Cf. United States v. Bernea, 30
F.3d 1539, 1552 (5th Cr. 1994) (“[A] guilty verdict may be
sustained if supported only by the uncorroborated testinony of a
coconspirator, even if the witness is interested due to a plea
bargain or prom se of |eniency, unless the testinony is incredible
or insubstantial on its face.”), cert. denied, 514 U S. 1097
(1995).
b.

As for the conspiracy count, Eduardo Arriaga-Garcia does not
specify which elenent was not proven at trial. A rational jury
coul d have found, beyond a reasonabl e doubt, the existence of an
agreenent between Eduardo Arriaga-Garcia, Jose Arriaga-@Grcia,
Zanbrano, and other alleged co-conspirators to violate the
narcotics | aws; Eduardo Arriaga-Garcia’'s know edge of the
conspiracy and intent to join it; and his voluntary participation
in the conspiracy. See United States v. Wiite, 219 F. 3d 442, 445
(5th Gr. 2000). The jury could have inferred that Eduardo
Arriaga-Garcia assisted his brother Jose Arriaga-Garcia in renting
the house, because he was seen twice at the realtor’s.

Furthernore, the evidence was sufficient to support a finding that



Jose Arriaga-Garcia possessed and distributed 1,495 pounds of
marijuana on 1 June 1999. Regardl ess of whether Eduardo Arri aga-
Garcia personally participated inthat specific transaction, he was
liable for crimes commtted by his co-conspirators in furtherance
of the conspiracy. See United States v. Payne, 99 F.3d 1273, 1278
(5th Gir. 1996).

Aggregating the 1,436 pounds of marijuana seized in Novenber
1998 with the 1,495 pounds seized in June 1999 yields a total of
2,931 pounds. Therefore, viewng the evidence in the |light nobst
favorable to the verdict, the jury could have found, beyond a
reasonabl e doubt, that Eduardo Arriaga-Garcia was quilty of
conspiracy to possess with intent to distribute over 2,200 pounds
(1,000 kil ograns) of marijuana, as the indictnent charged.

2.

In addition to Eduardo Arriaga-Garcia’ s post-verdict notion
for judgnment of acquittal, he noved, in the alternative, for a new
trial. As noted, the sole basis for the notions was insufficiency
of the evidence. W reviewthe denial of a notion for a newtrial
for an abuse of discretion. E.g., United States v. Pankhurst, 118
F.3d 345, 353 (5th Gir.), cert. denied, 522 U.S. 1030 (1997).

In the I'ight of our previous concl usions about the sufficiency
of the evidence, we likewise find no error in the denial of the new

trial notion.



B

Bot h Jose and Eduardo Arri aga-Garci a assert the district court
erred in denying their notions for a mstrial on the basis of the
Governnent’s failure to produce the DEA confidential source report
detailing Zanbrano’s arrest by Illinois State Police with not only
$123,000, but also 4.4 pounds of marijuana, in his possession
They maintain the failure to produce this report deprived them of
their right to cross-examne Zanbrano regarding that drug
possession and of their right toa fair trial. They also nmaintain
that, because of the Governnent’s clai ned negligence or bad faith
in not producing the material, a new trial is warranted. The
denial of a mstrial notion is reviewed only for abuse of
di scretion. United States v. Wly, 193 F.3d 289, 298 (5th Gr.
1999); see FED. R CRM P. 52(a) (“Any error, defect, irregularity
or variance which does not affect substantial rights shall be
di sregarded.” (enphasis added)).

During cross-exam nation of DEA Agent Peterson, Eduardo
Arriaga-Garcia's counsel inquired about various reports the Agent
had witten about the case. The United States Attorney advised t he
court that various reports had not been provi ded because they dealt
W t h ongoi ng i nvestigations that resulted fromi nformati on Zanbrano
provi ded. Eduardo Arriaga-Garcia’ s counsel requested that any

reports not given himbe submtted to the court.

10



When questi oned about why Zanbrano’s crim nal history was not
in his reports, Agent Peterson expl ained that Zanbrano’s crim nal
hi story was detailed in his personnel file, which, for purposes of
the informant’s personal safety, was a confidential file separate
fromthe files of ongoing investigations. Fol | o ng additi onal
di scussion, the court requested that the docunents be provided to
it in canmera by the end of the day.

Later that afternoon, the parties rested. They then presented
cl osi ng argunents.

The DEA reports the CGovernnent submtted to the court in
canera reveal ed that, when Zanbrano was stopped in Illinois, not
only $123, 000, but also 4.4 pounds of marijuana, were found in the
bed of the pick-up truck. The next norning (the day after closing
argunents), the court and counsel net to discuss notions prior to
subm ssion of the case to the jury. (The court pointed out, “in
fairness to the Governnent”, that “inquiry was nmade by counsel for
the Governnent as to what was told Agent Peterson by the Illinois
| aw enforcenent officer. An objection was nmade by defense counsel
that that was hearsay, and [the court] sustained the objection”.)
Eduardo and Jose Arriaga-Garcia noved for a mstrial on the grounds
t hat the Governnent had suppressed evi dence, the defense was unabl e
to cross-exam ne Zanbrano, and the information was material and

relevant to Zanbrano’s character for truthful ness. (Counsel for

the defendants did not nove to reopen the evidence, nor had they

11



requested a continuance until the court conducted its in canera
i nspection of the reports.) The Governnent responded that it had
only a duty to disclose prior convictions, and the defense knew of
the pending case in Zapata County and the case in Mexico. The
Governnent added it had no objectionto instructing the jury on the
matter.

Qutside the presence of the jury, the court recalled Agent
Pet erson, who acknow edged that the report he had received fromthe
II'linois Police Force stated that Zanbrano had marijuana in his
truck. When questioned by Eduardo Arriaga-Garcia's counsel, the
Agent stated he could not recall if he had told the United States
Attorney about the marijuana, although he believed the United
States Attorney was aware that a report of the Illinois arrest
exi sted. Agent Peterson stated that he did not provide the United
States Attorney with a copy of the report. Wen asked why he did
not tell the defense about the nmarijuana, he replied that he was
never asked.

The United States Attorney again distinguished his case file
fromthe confidential informant file kept by the DEA, saying the
report was in the DEA's file. He asserted that the United States
Attorney’'s Ofice could not review those files without a court

or der.
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The court conditionally denied the mstrial notion and
submtted the case to the jury. In charging the jury, the court
st at ed:

| wish to call to your particular attention
[the foll ow ng:]

| think the jury is aware that the Court
was to review a confidential file produced by
the Governnent. | did review that file | ast
night in ny chanbers. The Court’s review of
the confidential Governnent file on its
W tness, M. Zanbrano, reveal ed that when he
was arrested in Illinois, he was i n possession
of approximately 4.4 pounds of marihuana.
Al t hough this arrest was previously discl osed,
the presence of mari huana was not previously
reveal ed, either by the Governnent or by M.
Zanbr ano.

This is an additional fact that the jury
my wsh to consider in determning what
weight, if any, to give M. Zanbrano' s
testinony. ...

(Enphasi s added.)
1.

“[ T] he suppression by the prosecuti on of evidence favorable to
an accused upon request viol ates due process where the evidence is
material either to guilt or punishnment”. Brady v. Maryland, 373
U S 83, 87 (1963) (enphasis added). The Brady rul e includes both
excul patory and i npeachnent evidence. United States v. Bagl ey, 473
U S 667, 676 (1985). Pre-trial, Eduardo Arriaga-Grcia requested
material known to the Governnent or that mght be |earned from
i nvestigation officers or witnesses that was excul patory in nature

or favorable to the defendants. Pre-trial, Jose Arriaga-Grcia

13



made a Brady request and, anong other things, asked for arrest or
convi ction records of any w tness.

“[A] successful Brady doctrine claim nust establish three
factors: (1) the prosecution’s suppression of evidence; (2) the
favorabl e character of the suppressed evidence for the defense; (3)
the materiality of the suppressed evidence”. United States v.
Anderson, 574 F.2d 1347, 1353 (5th Gr. 1978). “The evidence is
material only if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different”. Bagl ey, 473 U S. at 682
(opi nion of Bl acknmun, J.).

Appel lants’ briefs on this issue are alnost identical. The
cl ai med deprivation of theright to fully cross-exam ne Zanbrano i s
best articul ated, however, by Jose Arriaga-Grcia. He asserts
that, had his counsel “been able to argue to the jury that the sole
incrimnating wtness (as opposed to those testifying to

circunstantial matters) was a major drug deal er caught in the act

and whose only escape from a lengthy jail sentence was to
incrimnate [Jose Arriaga-Garcia]”, it was reasonably probable the
jury would not have convicted him (Again, prior to its

del i berations, the jury was given this information.) But, thereis
no reason counsel could not have nmade this argunent, even in the

absence of the evidence of the 4.4 pounds of marijuana.
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Along this line, Zanbrano had admtted his invol venent in the
conspiracy to possess with intent to distribute the nearly 3,000
pounds of rmarijuana. Moreover, when asked if he had ever
transported marijuana, he answered “yes”; and when asked how nmany
tinmes, he replied, “[a] lot of times”. And, the jury could have
inferred that the | arge anmount of currency hidden in the pick-up
truck’s false conpartnent was drug proceeds. Showi ng, while
Zanbrano testified, that he had possessed an additional 4.4 pounds
of marijuana, of which he clainmed no know edge, would not have
enhanced defense counsels’ ability to i npeach Zanbrano or enabl ed
them to make argunents they otherw se could not have nmade. The
i npeachnent val ue was nerely cunul ative.

2.

Because the evidence was not material, we need not reach
whet her the Governnent had a duty to disclose the contents of the
DEA's confidential report. Accordingly, we reject Appellants’
assertion that a newtrial is warranted because of the Governnent’s
negl i gence or bad faith.

Therefore, the district court did not abuse its discretion in
denying the mstrial notions.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.
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