IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40022
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CENARO ESPI NOZA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. L-99-CR-494-3

~ November 1, 2000
Before DAVIS, JONES and DEMOSS, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Genaro Espinoza argues that

t he Governnent breached their plea agreenent by failing to nake
an affirmative recommendation at sentencing that his offense
| evel be adjusted for his mnor role in the offense. Espinoza
acknow edges that he failed to raise this issue in the district
court and, thus, the alleged error is subject to review for plain
error.

The record reflects that the district court was aware that

the pl ea agreenent provided that the Governnment woul d recommend
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t hat Espinoza’'s offense | evel be adjusted for his mnor-role in
the offense. The Governnent gave no indication to the district
court that it was opposing a reduction of Espinoza s offense
| evel on that basis. However, the record reflects that the
district court nmade an independent determ nation that Espinoza
was not entitled to the adjustnent based on the nature of his
participation in the offense.

Espi noza has not shown that an affirmative recommendati on by
t he Governnent woul d have had an effect on the district court’s

decision regarding the role adjustnent. See United States v.

Hooten, 942 F.2d 878, 883-84 (5th Gr. 1991). Because Espinoza
has not shown that the Governnent’'s failure to nake an

affirmati ve recommendation affected his substantial rights, the
Governnent’ s conduct was not sufficient to rise to the |evel of

plain error. See United States v. Calverley, 37 F.3d 160, 162-64

(5th Gr. 1994)(en banc).
AFFI RVED.



