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PER CURI AM 2
Appel I ant M dwest Enpl oyers Casual ty Conpany appeal s

multiple partial sunmary judgnment rulings against it regarding

! District Judge of the Eastern District of Louisiana,
sitting by designation.

ZPursuant to the 5th Cir. R 47.5, the court has deternined
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



excess insurance coverage for the workers' conpensation clai m of
a forner enployee of its insured, Adans Plastics, Inc. Appellant
sought to inpose liability on Adans and its parent conpany,
Spartech Corporation, under the theory of "piercing the corporate
veil" for clains it brought as assignee of the enployee and as a
third-party plaintiff. The district court concluded that, as an
assignee of WIllianms' workers' conpensation claim M dwest was
entitled to recover from Adans up to the anmount of Adans' self-
insured retention and that there was no nerit to any of Mdwest's
other clains. After our review of the volum nous record in this
case, we conclude that the district court did not err when it
granted sunmary judgnent sua sponte agai nst M dwest on the issues
of the existence vel non of insurance coverage and on piercing
the corporate veil. W further decide that the district court
did not err when it determined that Wllianms' settlenent wth and
rel ease of Spartech foreclosed Mdwest's clains against Spartech
as Wllians' assignee. Finally, we decide that the district
court erred when it dism ssed sua sponte Mdwest's cl ai ns agai nst
Adans for breach of its contractual duties to defend and settle
clains. Accordingly, we affirmin part and reverse and remand in
part.
| . Backgr ound

Adans Plastics, Inc. d/b/a Spartech Filns, was incorporated

in 1985 with 1000 shares of stock at par value of $1.00 per share



and $150, 000 of paid-in capital. Spartech Corporation owned al
of the stock of Adans. Adans engaged in the business of

manuf acturing and selling plastic filmproducts at a plant that
Adans owned in Mnroe, Louisiana. Adans' plant, |and, and

equi prent had a value of over $1.4 mllion and a | ease val ue of
$150, 000 per year. The plant's |ocal general manager directed
day-to-day activities, and he was responsible for negotiating raw
materials contracts and formul ati ng the annual business pl an.
Adans' board of directors retained final approval power over the
busi ness plans. Adans' board of directors had sone overl appi ng
menbers with Spartech's board, and the two conpani es shared sone
comon busi ness departnents that operated out of St. Louis,

M ssouri. They filed consolidated financial statenents and
federal tax returns with the Securities and Exchange Comm ssion
and the Internal Revenue Service, respectively. Each conpany
kept separate books, and Adans' board conducted busi ness through
unani nous consents, as permtted by Louisiana | aw.

In Cctober 1991, Spartech closed Adans' Monroe pl ant because
Adans had becone a severe financial drain on Spartech. |ndeed,
bet ween 1989 and 1991, in an effort to keep Adans in business,
Spartech "downstreaned" cash to Adans on a weekly basis, totaling
over one mllion dollars per year. After it closed Adans' plant,
Spartech transferred the Adans plant and land to an inactive

subsidiary and offset the value of the transferred property



agai nst Adans' debt to Spartech.

In 1989, Charles Northern, an insurance broker, approached
Adans and offered to help the conpany becone a self-insurer for
wor kers' conpensation clains and to help it obtain excess
wor kers' conpensation coverage from M dwest. Loui si ana
enpl oyers had the option of purchasing workers' conpensation
liability insurance or becomng a "qualified self-insurer,” with
an appropriate excess policy of workers' conpensation insurance.
Nort hern obtained financial information from Adans, including
hi storical |loss and payroll data, and he filled out Mdwest's
t wo- page i nsurance application that he had devel oped with
M dwest. M dwest did not ask Adans for any other information or
docunentation. M dwest responded to Adans' application with a
proposal for coverage, and Adans accepted the proposal. M dwest
i ssued the policy in May 1989. The policy covered | osses for
wor kers' conpensation clains for occupationally-caused disease if
the enpl oyee' s | ast exposure occurred during the termof the
policy.

Under the policy, Adans represented that it was a duly
qualified self-insurer under the workers' conpensation | aws of
Loui siana. At that tinme, to qualify as a self-insurer, an
enpl oyer had to own real estate in Louisiana worth $25, 000.
Adans net this qualification at the tinme it applied for insurance

wth Mdwest, and at the tine Mdwest issued the policy in My



1989. In July 1989, however, Louisiana changed its |laws and
requi red a prospective self-insurer to get approval fromthe
Loui siana O fice of Wrkers' Conpensation Adm nistration (" OANCA")
and to prove that it could pay a $150, 000 per-clai mdeductible
and post a $200, 000 bond or cash with the State as security to
pay clainms if the self-insurer could not. Northern applied to
the State to obtain approval for Adans under the new workers
conpensati on schene. The OANCA tentatively approved Adans as a
qualified self-insurer in August 1991. M dwest renewed Adans'
policy in 1990 and 1991. |In Septenber 1991, the OACA revoked
Adans' self-insurer status because Adans was unable to provide
the State wwth the necessary security. Adans then termnated its
excess policy with Mdwest effective Septenber 30, 1991. Adans
paid all prem uns due during the termof the M dwest policy.
Wllie WIlianms was enpl oyed by Adans at its plant in
Monroe. I n Cctober 1989, WIIlians conpl ai ned that he was
di sabled as a result of lung problens caused by breathing in
plastic at the Adans plant. F.A Associates handled WIIlians'
claimas a third-party adm nistrator on behalf of Adans. Adans
paid WIllianms weekly workers' conpensation benefits totaling
$23, 760 until Cctober 9, 1991, when Adans ceased doi ng busi ness.
Weeks before Adans shut-down its operations, F.A Associates sent
Adans and Mdwest a letter summarizing WIllians' case and the

potential for "rather heavy exposure" it presented. The letter



al so indicated that Adans had stated an intention to shut its
doors and "wal k away" fromany liabilities. F.A Associates
noted that it had an obligation to notify WIllians' attorney of
the lack of funds to pay his client's benefits.

In Cctober 1991, WIllians filed a claimin the OANCA agai nst
Adans and Spartech for continued benefits based on his
all egations that he was permanently and totally disabl ed.
Wllianms then settled all of his clainms against Spartech for
$7500. The settlement was approved by the workers' conpensation
court, and it included a release of all clains by WIIlians
agai nst Spartech. WIIlians reserved his rights agai nst Adans.
In July 1994, he obtained a default judgnent agai nst Adans
declaring that he was permanently and totally disabled and
entitled to benefits of $212. 00 per week indefinitely. Adanms was
insolvent and failed to pay the judgnent. [In Septenber 1994,
Wllians filed a supplenenting and anendi ng petition nam ng
M dwest as an additional defendant seeking paynment of the default
judgnent. The suit against Mdwest was dism ssed for |ack of
subject matter jurisdiction. |In response, Mdwest filed a
declaratory judgnent action in the United States District Court
for the Western District of Louisiana to determ ne coverage under
the policy. Before the district court entered its final ruling,
Wllians filed a notion agai nst Adans to accel erate paynent in

wor kers' conpensation court. M dwest received a notice of the



hearing on this notion. Additionally, Adanms notified M dwest
that the notion had been filed and that it had no neans to or
intention of defending the claim Mdwest did not defend the
claimin workers' conpensation court, and the court granted
WIllianms' notion for acceleration of paynents. Utimtely, the
federal district court issued a judgnment declaring that M dwest
was obliged to pay all workers' conpensation benefits and nedical
expenses that Wllians was entitled to receive that exceeded
Adans' $150, 000 self-insured retention under the Adans/ M dwest
policy. M dwest sought to appeal the district court's ruling,
but it m ssed both the deadline to file for a newtrial and the
deadline to file an appeal. This Court dism ssed its appeal as
untinely.

In June 1997, WIlianms sued M dwest seeking $404, 318.25 (the
anount of the judgnent against Adans in excess of $150,000) in
Loui si ana state court. M dwest renoved the action to federal
district court. On April 7, 1998, Mdwest filed a third-party
conpl ai nt agai nst Adans and Spartech. M dwest asserted tort and
contract clains agai nst Spartech and Adans, based on all eged
breaches of contractual duties and inproper conduct in connection
wth WIlianms' workers' conpensation claim M dwest al so
asserted that Adans was not an independent corporation, but a
"veil" for Spartech and part of a single corporate enterprise

W th Spartech.



I n Novenber 1999, M dwest settled WIlians' claimfor
$267,500 and took an assignnent of any clains WIlians m ght have
agai nst Adans and Spartech. Mdwest, in its capacity as
WIlians' assignee, then sought to undo the Spartech settl enent
and to assert clains against Spartech and Adans for all workers'
conpensati on benefits to which Wllians was entitled. M dwest
further clainmed that Spartech should be Iiable for Adans'
obligations to WIllians under the corporate veil doctrine.

On July 21, 2000, M dwest noved for partial sunmary judgnment
on the veil piercing issue. At a pretrial conference on August
18, 2000, the court ordered the parties to brief the issue of
i nsurance coverage as it related to the declaratory judgnment
ruling and it infornmed the parties that it was considering
M dwest's partial summary judgnent on the veil piercing issue.

On Septenber 8, 2000, the district court sua sponte granted a
partial summary judgnment in favor of Spartech and Adans, the
nonnovi ng parties on the corporate veil notion, based on the

| engthy record before it. 1In a separate ruling also issued on
Septenber 8, 2000, the district court dismssed wth prejudice
Mdwest's clains relating to the validity of the excess insurance
contract based on the ruling in the declaratory judgnent action
and it dismssed Mdwest's breach of contract clainms. The court
ruled that Mdwest, in its capacity as WIllians' assignee, was

entitled to judgnent against Adans in the anount of $126, 240 plus



interest, which is the anount of Adans' self-insured retention
($150,000) m nus the benefits that Adanms actually paid to
Wlliams ($23,760). Finally, inathird ruling, the district
court granted Adans' and Spartech's notion for partial summary
judgnent dismssing Mdwest's claimthat the settl enent between
Spartech and WIlians was fraudul ent, collusive, or otherw se
unl awful or invalid.

On Septenber 20, 2000, the district court entered a separate
final judgnment on its rulings. Mdwest noved for a newtrial.
The district court denied Mdwest's notion for new trial on
Cct ober 24, 2000, and Mdwest tinely filed its notice of appeal.
1. Discussion

This court reviews a grant of sunmary judgnent de novo,
applying the sane standard as the district court. See Harken
Expl orati on Conpany v. Sphere Drake Insurance PLC, 261 F.3d 466,
470 (5th Gr. 2001). Sumrary judgnent is proper only when there
is not a genuine issue as to any material fact, and the novant is
entitled to a judgnent as a matter of law. Id. W reviewthe
evidence in the |ight nost favorable to the non-novant and nmake
all reasonable inferences inits favor. |1d.; Mtsushita Electric
I ndustrial Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 587-88,
106 S. C. 1348, 1356, 89 L. Ed. 2d. 538 (1986). A fact is
material if it mght affect the outcone of the suit under

governing law. 1d.; Anderson v. Liberty Lobby, Inc., 477 U. S



242, 248, 106 S. . 2505, 2510, 91 L. Ed. 2d 202 (1986). There
is a genuine issue as to a material fact if the evidence is such
that a reasonable jury could return a verdict for the non-novant.
| d.

A Mdwest's Cains as Subrogee of WIIlians

The Court finds no error in the district court's ruling that
WIllians rel eased his claimagainst Spartech, and therefore had
no claimto assign to Mdwest. M dwest presented no evidence to
indicate that any of Spartech's representations led Wllians to

agree to a settlenent and rel ease that he ot herw se woul d not
have made. See LA CIV. CODE art. 1955 ("Error induced by fraud

need not concern the cause of the obligation to vitiate consent,
but it nust concern a circunstance that has substantially

i nfluenced that consent."). WIlIlianms was represented by counsel
in the workman's conpensati on proceedi ng who vi gorously pursued
his claim WIIianms obviously knew there was a rel ationship
bet ween Adans and Spartech because he included Spartech as a
defendant. Further, WIllians' attorney could have ascertai ned
the nature of the Adans/ Spartech rel ationship w thout

"difficulty, inconvenience, or special skill." LA. ClV. CODE
art. 1954 ("Fraud does not vitiate consent when the party agai nst

whom the fraud was directed could have ascertained the truth
w thout difficulty, inconvenience, or special skill."). Six

years el apsed between the rel ease and the assi gnnent, and

10



Wl lians nmade no conpl ai nt about the rel ease. Therefore, because
WIllians rel eased any clains he m ght have had agai nst Spartech,
M dwest, as assignee of WIllians' rights, has no clains against
Spartech. Accordingly, Mdwest cannot, as assignee, attach
liability to Spartech through the piercing the corporate vei
doctri ne.

B. Mdwest's Cains inits Owm Capacity

M dwest raises various issues on appeal regarding its clains
as third-party plaintiff against Adans and Spartech.

1. Tort Cains

M dwest asserted tort clains based on alleged intentional
and negligent m srepresentations regardi ng Adans qualified self-
insured status. W find that Mdwest's tort clains are
prescribed. Although the district court did not rule on the
i ssue of prescription, this Court may deci de a case on any ground
that was presented to the trial court. Breaux v. D lsalver, 254
F.3d 533, 538 (5th Gr. 2001)(citing Dandridge v. WIIlians, 397
US 471, 475 n. 6, 90 S. C. 1153, 1157 n. 6, 25 L. Ed. 491
(1970)); see also Gegory v. Mssouri Pacific Railroad Conpany,
32 F.3d 160, 164 (5th Cr. 1994)(citing cases). Under Louisiana
Cvil Code article 3492, "[d]elictual actions are subject to a
i berative prescriptive period of one year." LA ClV. CODE art.
3492. Wien the plaintiff's conplaint on its face reveal s that

prescription has run, the burden is on the plaintiff to show why

11



the claimhas not prescribed. Lim v. Schmdt, 595 So.2d 624,
628 (La. 1992). Here, the face of Mdwest's third-party
conplaint reveals that the one-year prescriptive period on
Mdwest's tort clainms has run because it filed its third-party

cl ai ns agai nst Adans and Spartech in April 1998, and the cl ains
relate to acts allegedly perforned at the latest in 1991.

M dwest contends that the prescriptive period was suspended under
the principle of contra non valentem Suspension of the
prescriptive period under the contra non val entem principle
occurs when "the cause of action is not known or reasonably
knowabl e by the plaintiff, even though his ignorance is not

i nduced by the defendant." Corsey v. State Dept. of Corrections,
375 So.2d 1319, 1322 (La. 1979). The Louisiana Suprene Court,
however, noted that "this principle will not except the
plaintiff's claimfromthe running of prescription if his
ignorance is attributable to his own willful ness or neglect; that
is, aplaintiff will be deenmed to know what he could by
reasonabl e diligence have learned.” Id.

Clearly, Mdwest was on inquiry notice of its clainms in 1991
when Adans cancelled its insurance with M dwest because it could
not maintain its self-insured status. Further, M dwest asserts
that it was mslead as to the identity of its insured, but it is
undi sputed that when Adans returned the cancell ati on endor senent

to Mdwest in 1991, it changed the insured designation on the

12



formfrom"Spartech Filns, A Division of Spartech, Inc." to
"Spartech Filns, A Division of Adans Pl astics, Inc." M dwest
coul d have di scovered the factual basis of its clains through the
exerci se of reasonable diligence nuch earlier than a year before
its suit was filed in 1998. See Corsey, 375 So.2d at 1322.
Further, Mdwest admtted it knew of the alleged
m srepresentations when it filed its declaratory judgnent action
against Wllians in May 1995. Mdwest's conplaint alleged that
Adans m srepresented its qualified self-insured status when it
applied for insurance coverage from M dwest. See Rec. Doc. 60,
Ex. 11, Conplt. at 1 IX. Therefore, the one-year prescriptive
period had run well before Mdwest filed its third-party
conpl ai nt agai nst Adans and Spartech in April 1998 on cl ai ns
i nvol vi ng m srepresentations about Adans' financial status.
Accordingly, Mdwest's tort clains are prescribed.

2. Contract C ains

The district court dismssed Mdwest's clains regarding the
exi stence of insurance coverage based on issue preclusion. The
application of issue preclusion is a question of |aw that we
review de novo. United States v. Brackett, 113 F.3d 1396, 1398
(5th Gr. 1997). M dwest contends that the district court
i nproperly granted di sm ssal sua sponte on the coverage issue.
In Celotex Corp. v. Catrett, the Suprene Court held that district

courts "possess the power to enter summary judgnents sua sponte.”

13



477 U. S. 317, 326, 106 S. C. 2548, 2554 (1986). The power to
enter summary judgnent sua sponte, however, is tenpered by the
requi renent to provide proper notice. Leatherman v. Tarrant
County Narcotics Intelligence and Coordination Unit, 28 F.3d
1388, 1397 (5th Gir. 1994)(citing Cel otex, 477 U.S. at 326, 106
S. . at 2554); Judwin Properties, Inc. v. United States Fire
Ins. Co., 973 F.2d 432, 436-37 (5th Gr. 1992)("A district court
may grant a notion for sunmary judgnment sua sponte, provided that
it give proper notice to the adverse party.")(citations omtted);
see also Fed. R Cv. Proc. 56(c) (requiring that summary

j udgnent notion be served at |east 10 days before the tine fixed
for the hearing). Failure to give notice may be harmnl ess when

t he nonnovant has no additional evidence or if all the
nonnmovant's additional evidence is reviewed by the appellate
court and none of the evidence presents a genuine issue of
material fact.”" Nowlin v. Resolution Trust Corp., 33 F.3d 498,
504 (5th Gr. 1994)(quoting Leatherman, 28 F.3d at 1398). This
circuit also recognizes two instances in which the district or
appel l ate court can sua sponte dism ss an action on issue

precl usion grounds. Nagle v. Lee, 807 F.2d 435, 438 (5th GCr.
1987). One exception allows a court to raise the issue

precl usi on defense on its own when all the relevant data and

| egal records are before the court and the demands of comty,

continuity in the law, and essential justice nmandate judici al

14



i nvocation of the principles of issue preclusion. See id. at 439
n. 2 (citing Arerican Furniture Co. v. International
Accomodati ons Supply, 721 F.2d 478, 482 (5th Gr. 1981)).

Here, Adans and Spartech specifically pleaded issue
preclusion as dictated by Federal Rule of Cvil Procedure 8(c) in
their first amended answer to Mdwest's third-party conpl ai nt
(see Rec. Doc. 212) and in their answer to Mdwest's first
anended third-party conplaint (see Rec. Doc. 339). See FED. R
CIV. P. 8(c). Further, the court asked the parties for briefs on
the preclusive effect of the declaratory judgnment ruling at the
August 18, 2000 pretrial conference, and in response, the parties
briefed the preclusion issue before the court ruled onit. See
Rec. Doc. 550, 567, 580. Moreover, all of the relevant data and
| egal records, such as the declaratory judgnent action pleadi ngs
and rulings (see Rec. Doc. 60), were before the district court.
Therefore, essential justice nmandated judicial invocation of the
principles of issue preclusion before the comencenent of the
trial. See Nagle, 807 F.2d at 439.

M dwest contends that the district court erred by applying
i ssue preclusion to its coverage cl ai ns because the coverage
i ssues were not actually litigated in the previous action. W
find no error in the district court's application of the
principle of issue preclusion. The principle of issue preclusion

bars a party fromrelitigating i ssues of fact or |aw that were

15



necessary to the court's judgnent and actually determned in a
prior action. Sidag Aktiengesellschaft v. Snoked Foods Products
Co., Inc., 776 F.2d 1270, 1275 (5th Gr. 1985).

In Mdwest's 1995 declaratory action against WIIlians,
M dwest chal |l enged Wl lians' right to collect workers
conpensati on benefits under the policy it issued to Adans. See
Mdwest v. Wllianms, Cvil Action No. 95-CV-0798 (M D. La.
Cct ober 15, 1997), appeal denied, 161 F.3d 877 (5th Cr
1998) (appeal deni ed based on untinely filing of notice of
appeal). One of the issues Mdwest asserted in its conplaint was
that WIllians had no claimagainst it because the excess
i nsurance policy it issued to Adans was void ab initio as a
result of Adans' material msrepresentations that Adans was a
qualified self-insurer. See Rec. Doc. 60; Ex. 11, Conplt. at ¢
I X, In addition, Mdwest asked for a declaration that WIIians'
enpl oyer was not an insured under the policy and that it had no
coverage obligation because Wllians settled his claimwth
Spartech. M dwest argued as it does here that since Spartech
Films was listed on the policy endorsenent as a division of
Spartech, Inc., Spartech Filns was Spartech. See Rec. Doc. 618,
Ex. XII, Summ J. Meno. at 8 n. 1. Mdwest noved for summary
judgnent and the district court ultimately issued a ruling that
M dwest was obliged to pay Wllians' claimin excess of the

$150, 000 self-insured retention. M dwest raised the
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fraud/ m srepresentation issue in its pleadings on the notion.
See Rec. Doc. 618, Ex. XIl, Reply Meno. at 7. The court's
ruling becane final after Mdwest's appeal was denied by the
Fifth Crcuit as untinely. See 161 F.3d at 880. The declaratory
judgnent found that WIllians' enployer, "Adans Plastics, Inc.,
d/b/a Spartech Filnms," was Mdwest's insured and that it was
obliged to pay workers' conpensation benefits to Wllians for
injuries resulting fromWIIians' enploynent by Adans. See
Lamana v. LeBlanc, 526 So.2d 1107, 1109 (La. 1988)(res judicata
can be invoked to bar relitigation of issue presented in
pl eadi ngs and addressed or referred to in judgnent). The
determ nation of the coverage issue was essential to the court's
final judgnent against M dwest because M dwest could not have
been found to be liable to pay WIlians unless the court
determ ned that Adans was the insured and that the underlying
excess policy between Adans and M dwest was valid. Accordingly,
the district court did not err when it ruled that the issue of
the identity of the insured and the validity of the policy were
actually litigated and necessary to the judgnent. Since the
district court commtted no error in finding that Spartech was
not a party to the insurance contract, it properly dism ssed
M dwest's contract clains agai nst Spartech.

Regardi ng Mdwest's remai ning contract clains agai nst Adans,

we find that the district court erred in dismssing sua sponte

17



M dwest's clains that Adans breached its duty to use diligence
and good faith in the investigation, defense, and settlenent of
Wllians' claim The district court failed to provide the
parties with notice that it planned to rule on the issue. See
Leat herman, 28 F.3d at 1397-98; Judwi n Properties, 973 F.2d at
436-37. At the pretrial conference the court asked the parties
to brief the existence of any duties Spartech and Adans nay have
had under the contract, but it did not specifically ask for
briefs on whether the duties were breached. See Rec. Doc. 550.
Further, the parties' earlier summary judgnent notions and their
responses to the court's pretrial order nerely addressed the
i ssue of whether Spartech had a duty under the contract.
Accordingly, the district court's ruling on Mdwest's claim
agai nst Adans for breach of contractual duties to defend and
settle clains is reversed and renmanded.

3. Piercing the Corporate Vei

M dwest contends that the district court violated its due
process rights by sua sponte granting sunmary judgnment in favor
of the nonnovants, Adans and Spartech, on the corporate identity
i ssue without the proper notice. In Exxon Corp. v. v. St. Pau
Fire and Marine |Insurance Co., 129 F.3d 781, 786 (5th Cr. 1997),
this Court indicated that in order to achieve the goal of Federa
Rule of Cvil Procedure 56, the pronpt disposition of cases when

there is no genuine issue of material fact for the court to
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consider, the district court may grant sumrmary judgnent for the
nonnobvant sua sponte.

Here, M dwest brought the partial sunmary judgnment notion on
the issue of corporate identity, so it had to have been on notice
that the district court was considering the issue. See Goldstein
v. Fidelity and Guaranty I nsurance Underwiters, Inc., 86 F.3d
749, 750 (7th Gr. 1996)(affirm ng grant of sunmary judgnent in
favor of nonnovant; after plaintiff filed for summary judgnent
both parties on notice that summary judgnent being considered).
Further, the court inforned the parties at the August 18, 2000
pretrial conference that the court would consider Mdwest's
nmoti on before the trial. See Rec. Doc. 550. Accordingly, we
find that the district court did not violate Mdwest's due
process rights.

Corporations function as distinct |egal entities, separate
fromthe individuals who own them and their sharehol ders are
generally not liable for the debts of the corporation. Riggins
v. Dixie Shoring Co., Inc., 590 So.2d 1164, 1167 (La. 1991); see
al so LA. REV. STAT. 8§ 12:93(B). Louisiana |law holds that the
limted liability afforded corporate ownership should be
di sregarded only in "exceptional circunstances.”" |d. at 1168
(enphasi s added). Louisiana courts are reluctant to pierce the
corporate veil in the absence of fraud, nalfeasance, or crim nal

wrongdoi ng. See id. (piercing the veil is often justified to
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prevent the use of the corporate formto defraud creditors).

Addi tionally, Louisiana courts are less likely to disregard the
corporate veil when the underlying claimis based on contract
rather than tort. See Riggins v. Dixie Shoring Co., Inc., 592
So.2d 1282, 1285 (La. 1992)(concurrence in denial of
rehearing)(in contract cases plaintiff chooses to rely solely on
obligation of corporation w thout any additional guarantees from
its sharehol ders).

The Loui siana Suprene Court stated in Riggins that piercing
the corporate veil usually occurs when sharehol ders use the
corporate formto practice fraud or deceit or when the corporate
formis so ignored that the corporation has becone
i ndi stingui shable fromits sharehol ders:

There are limted exceptions to the rule of non-liability of

sharehol ders for the debts of a corporation, where the court

may ignore the corporate fiction and hold the individual
sharehol ders |iable. Generally that is done where the
corporation is found to be sinply the "alter ego"” of the
shareholder. It usually involves situations where fraud or
deceit has been practiced by the sharehol der acting through
the corporation. (Ctations omtted). Another basis for
piercing the corporate veil is when the sharehol ders
disregard the requisite corporate fornmalities to the extent
that the corporation ceases to be distinguishable fromthe
sharehol ders. (G tations omtted).

590 So.2d at 1167.

The totality of the circunstances is determ native when a party
seeks to pierce the corporate veil. 1d. The Riggins court

listed several factors that courts consider when determ ning

whet her to apply the alter ego doctrine:
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(1) commi ngling of corporate and sharehol der funds; (2)
failure to follow statutory formalities for incorporating
and transacting corporate affairs; (3) undercapitalization;

(4) failure to provide separate bank accounts and

bookkeepi ng records; and (5) failure to hold regular

shar ehol der and director neetings.

ld. (citations omtted).

"The ultimate inquiry, however, requires a bal ance of the
policies behind the recognition of a separate corporate existence
wth the policies justifying piercing." Huard v. Shreveport
Pirates, Inc., 147 F.3d 406, 409 (5th Gr. 1998)(citing d azer v.
Comm ssion on Ethics for Public Enployees, 431 So.2d 752, 757
(La. 1983)). As the Louisiana Suprene Court stated in d azer,
the sanme factual scenario may result in veil piercing in sone
contexts but not in others, depending on the conpeting interests
and policies invol ved:

Dependi ng on the various conpeting policies and interests

i nvol ved, the sane factual scenario may result in

recognition of a separate corporate identity for sone

purposes, i.e. insulation of shareholders fromliability,
and a disall owance of the separate corporate entity
privilege for others. Each situation nust be considered by
the court on its nerits. The facts presented nust
denonstrate sone m suse of the corporate privilege in that
situation or the need of [imting it in order to do justice.

431 So0.2d at 758 (citation omtted).

The Court finds that the district court commtted no error
in dismssing Mdwest's veil piercing claimbecause there is no
evi dence that Spartech or Adans m sused the corporate privilege
to the detrinment of Mdwest or that Spartech and Adans are

i ndi stingui shable. Adans was properly formed with an initial
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paid-in capital of $150,000. Adanms and Spartech naintained
separ ate books, and Adans' day-to-day operations were handl ed by
Adans' general manager in Monroe. Adans' board of directors
conduct ed busi ness by unani nous consents, which is permtted by
Loui siana law. Further, that Adans' board of directors
over | apped with Spartech's board and that it was |ocated in St.
Louis, where Spartech's corporate offices were | ocated, do not
present genui ne issues of fact as to whether Spartech controlled
Adans. There is no evidence that anyone ot her than Adans' board
menbers made deci sions for Adans, such as approving the annual
busi ness plans formul ated by Adans' general manager in Monroe.

M dwest argues that the corporate veil should be pierced
because Adans and Spartech m sused the corporate formin
procuring insurance fromM dwest so that M dwest issued its
policy in ignorance of Adans' financial problens. Mdwest, is an
excess insurer, however, which in no event would be |iable for
Adans' self-insured retention, regardless of Adans' fi nanci al
condition. Mdwest's policy does not specify that the insol vency
of the insured is a breach of contract or that it voids the
policy. Indeed, Mdwest agreed that Adans' insolvency woul d not
termnate the policy. The M dwest policy provides:

Bankruptcy or insolvency of the Insured will not relieve the

Insurer of its duties and liabilities under this policy.

After the Insured's retention has been reached, paynents due

under this policy will be made by the Insurer as if the

| nsured had not becone bankrupt or insolvent, but not in
excess of the Insurer's limt of indemity.
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Appel lant's Rec. Excerpts 13; M dwest Excess Ins.
Policy at Part Seven(K).

Adans was obliged to pay premuns to Mdwest for the coverage
i ssued under the policy, and there is no evidence that Adans
failed to pay its premuns before it termnated the policy.?
M dwest issued the insurance policy to Adans as a qualified self-
insured, which it was at the tine the policy was issued in My
1989. Also, Adans' failure to maintain its qualification as a
self-insurer did not increase Mdwest's obligation under its
contract because the policy provided that such an event woul d not
result in Mdwest's having to pay the self-insured retention.
The policy states:
| f the Insured should term nate such qualifications or if
qualification of the Insured as a self-insurer is cancelled
or revoked while this policy is in force, the anounts
payabl e under this policy will not exceed the anmounts which
woul d have been payable if such qualifications had been
mai ntained in full force and effect.
ld. at General Section E, "Qualified Self-Insurer."”
The district court confirmed that M dwest had no obligation to
pay the amount of Adanms' self-insured retention to Wllians. See
Rec. Doc. 609, Menorandum Ruling at 6-7.
Furt her, because piercing the corporate veil is essentially

an equitable renedy, the district court was correct to take into

account M dwest's conduct with regard to Adans. See Brown v.

®Adans paid premuns totaling $21,869 for the May 1989 - My
1990 period and $27,022 for the May 1990 - May 1991 period. See

Apel l ant's Rec. Excerpt 13.
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Benton Creosoting Co., Inc., 147 So.2d 89, 94 (La. C. App.
1962) (piercing the corporate veil especially appropriate when
court is exercising equitable powers)(quoting Mayo v. Pioneer
Bank & Trust Conpany, 274 F.2d 320, 321 (5th Cir. 1960)); see
al so See Watson v. Big T Tinber Co., Inc., 382 So.2d 258, 262
(La. . App. 1980); Guffria Realty Co., Inc. v. Kathman-Landry,
Inc., 173 So.2d 329, 334 (La. Ct. App. 1965)(corporate vei
shoul d be pierced when adherence to the corporate fiction would
clearly result in inequity). Mdwest did no underwiting of its
own and did not request financial information from Adans beyond
the limted information Northern, the insurance broker, provided
in the short-formapplication. Mreover, Northern testified that
financial information on the insured was generally not i nportant
to an excess insurer because its only liability was for anmounts
above the self-insured retention.

Further, the evidence in the record denonstrates that
M dwest was notified of WIllians' claimin Septenber 1991. A
letter from Adans' third-party adm nistrator, F.A Associ ates,
who had investigated the claim indicated that WIllianms' workers
conpensation claimhad the potential to create heavy exposure and
t hat Adans could not continue to pay Wllians. See Rec. Doc.
522, Ex. 2. Adans termnated its policy with Mdwest at about
the sanme time because it could not nmaintain self-insured status.

It was not until three years |later, during which period M dwest
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took no action, that WIllianms took a judgnent agai nst Adans
declaring himto be permanently and totally disabled and entitled
to weekly benefits indefinitely. Further, although M dwest was
given notice of the notion to accel erate benefits, it did nothing
to defend it. |Indeed, Mdwest admtted that its settled policy
was to do nothing to aid in or handle the defense of clains
against its insured regardl ess of whether the insured was
i nsol vent and unable to put on a defense. See Rec. Doc. 218, EX.
9; Deposition of Matthew Jerabek at 48-51, 74-75. Therefore,
considering the record before the district court, we find that it
did not err when it granted summary judgnent agai nst M dwest on
the piercing corporate veil issue.
I'11. Conclusion

In light of the foregoing analysis, we AFFIRM all of the
rulings of the district court, except for its order granting
summary judgnent agai nst M dwest on the issue of whether Adans
breached the insurance contract by failing to defend and settle
Wlliams' claim W REVERSE and REMAND that issue alone to the

district court.
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