UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31371
Summary Cal endar

FREDDI E RAY LEW S,
Pl ai ntiff-Appellant,
Ver sus
CHRIS SMTH, |11, ET AL.,
Def endant s,
H JAMES, Lieutenant; BOLGER, Sergeant; PRU TT, Patrol man; K
NOBLE, Lieutenant; COOPER, Patrol man; BOBBY D. H CKMAN: R ALLEN,
Patrol man; S. DESMOND, Patrol man; CITY OF LEESVI LLE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(97- CV-1420)

Novenber 13, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Concerning Freddie Lewis’ 42 U . S.C. § 1983 action arising out
of his confinenent for approximately 600 days in the Gty of
Leesville jail, partial summary judgnent was granted Defendants on
numerous issues, with a jury trial held on the remainder. At the
close of Lewis’ case, judgnent as a nmatter of |law was granted to

several Defendants. The jury returned a verdict for the remaining

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Defendants. Lewis’ tinely notion for judgnent as a matter of |aw
concerning clainmed unconstitutional confinenent was deni ed.

Lew s appeals the adverse sunmmary judgnent on three of his
clains; the exclusion of expert testinony; and the denial of his
motion for judgnment as a matter of Ilaw on the issue of
unconstitutional conditions of confinenent.

Concerning the summary judgnment on the issues of denial of
physi cal exercise, denial of access to the courts, and deni al of
due process, the ruling is reviewed de novo, applying the sane test
as the district court. E.g., Skotak v. Tenneco Resins, Inc., 953
F.2d 909, 912 (5th Cr.), cert. denied, 506 U S 832 (1992).
“Summary judgnment is proper ‘if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to [a] judgnent
as a matter of law’'” |Id. (quoting FED. R CvVv. P. 56(c)).

For the denial of the right to exercise claim Lew s contends
he was unconstitutionally denied that right because the ability to
exerci se was contingent upon trustee status, which he refused.
Deprivation of exercise is not a per se constitutional violation;
an extended deprivation of exercise opportunities, however, my
violate an inmate's right not to be subjected to cruel and unusual
puni shnent . MIller v. Carson, 563 F.2d 741, 751 n.12 (5th Gr.
1977) (deprivation of exercise not a per se constitutional violation
but “may constitute an inpairnent of health forbidden under the
ei ght h anendnent”); see also Stewart v. Wnter, 669 F.2d 328, 336
n.19 (5th GCr. 1982) (failure to provide recreation program does
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not, by itself, constitute cruel and unusual punishnent). To
succeed on an Eighth Anendnent claimthat he was deni ed adequate
recreation, Lewis nust establish: (1) that prison officials failed
to provide himwth adequate exercise opportunities, see Ruiz v.
Estelle, 679 F.2d 1115, 1152 (5th Cr.)(“Courts have frequently
stated that confinenent of i nmates for | ong periods of tinme wthout
opportunity for regular physical exercise constitutes cruel and
unusual punishnent.”), nodified, 688 F.2d 266 (5th G r. 1982),
cert. denied, 460 U S. 1042 (1983); see also MIller, 563 F.2d at
750 (“1nmat es must be al | oned reasonabl e recreational
facilities”)(internal quotation marks omtted); and (2) that prison
officials acted wth deliberate indifference to a substantial risk
of harmto his health and safety, see Farner v. Brennan, 511 U. S.
825, 828 (1994)(“A prison official’s deliberate indifference to a
substantial risk of serious harmto an inmate violates the Eighth
Amendnent . ") (i nternal quotation marks omtted); Herman v. Hol i day,
238 F.3d 660, 664 (5th Gr. 2001) (requiring show ng of deliberate
indifference to establish Ei ghth Amendnent claim for unhealthful
conditions at detention center).

This claim is neritless because it is premsed on the
erroneous assunption that Lewis had an absolute right to exercise
or recreation. As discussed, what is constitutionally required,
however, is that he not be confined for |ong periods wthout the
opportunity for regul ar physical exercise. See Ruiz, 679 F.2d at
1152. He concedes he was provided the opportunity for outside
recreation/exerci se when he was offered trustee status; he refused

t hat status, however, because he did not want to work for the city.
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The opportunity for exercise was afforded; any deprivation was
sel f-i nposed.

Applying the sanme logic used in his exercise claim Lews
contends he was denied his right to access to the courts because
prisoners’ use of the city’'s public library was al so conditioned
upon trustee status. A prisoner nust allege a deliberate denial of
his right of access to the courts to allege the deprivation of a
substantive constitutional right, Jackson v. Procunier, 789 F.2d
307, 311 (5th CGr. 1986); and he may not prevail on such claim
unl ess he denonstrates prejudice. MDonald v. Steward, 132 F. 3d
225, 230-31 (5th Gr. 1998).

Lewis’ claimis neritless because he has not established that
Def endants del i berately denied himuse of the public library. Had
he accepted the offer of trustee status, he could have used the
public library’ s legal materials.

Lew s chall enges the summary judgnent against his claimhis
due process rights were deni ed when he was pl aced several tinmes in
“Isolation” wthout being afforded a hearing. To bring a
procedural due process clai munder § 1983, Lewis nust: identify a
protected liberty interest; and then prove governnental action
resulted in a deprivation of that interest. San Jacinto Sav. &
Loan v. Kacal, 928 F.2d 697, 700 (5th G r. 1991). Admnistrative
segregati on does not constitute a deprivation of a constitutionally
cogni zable liberty interest. Pichardo v. Kinker, 73 F.3d 612, 613
(5th Gir. 1996).

Lews uses the term “isolation” |oosely, inplying he was

pl aced in solitary confinenent. The district court, however, ruled
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that Lewis had been placed in admnistrative segregation, not
isolation, and that ruling is supported by the record. The cell
where he was placed was several feet from the main population
allowing Lewis to converse with other inmates, and the cell was
identical to the others inthe jail with the exception that it did
not have a tel ephone. Lew s does not challenge that ruling on
appeal. Lewis has not shown error.

Lew s contests the exclusion at trial of the expert testinony
of Dr. Sechrest. Aruling onthe adm ssibility of expert testinony
is reviewed for an abuse of discretion. United States .
Al exander, 816 F.2d 164, 167 (5th Gr. 1987), cert. denied, 493
U S 1069 (1990); see FED. R EviD. 702. Lewis has not identified
any facts to which Dr. Sechrest woul d have testified that woul d not
have been within the common know edge of the jury. Hi s contention
is devoid of an explanation of how Dr. Sechrest’s proposed
testi nony concerning Anerican Correctional Association standards
woul d have been relevant to the Leesville Cty Jail and this
litigation. He has, therefore, not denonstrated an abuse of
di scretion.

Finally, Lewis challenges the denial of his notion for
judgnent as a matter of law on the issue of unconstitutional
condi tions of confinenment. The denial of a notion for judgnent as
a matter of law is reviewed de novo. Logan v. Burgers Ozark
Country Cured Hans Inc., 263 F.3d 447, 455 (5th Cr. 2001). Such
judgnent is appropriate only if the evidence, viewed in the

nonnmovi ng party’s favor, points but one way and i s not susceptible



to reasonable inferences which nay support the nonnovant’s
position. |d.

Lew s contends that the totality of the evidence showed he was
inisolation anywhere from180 to 310 days of his confinenent. His
deposition testinony, which was offered at trial because Lewi s was
unavailable to testify, supports a finding that his tinme spent in
i sol ati on was not continuous. The evidence was open to reasonabl e
i nferences that supported Defendants’ position.

AFFI RVED



