IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31368
Summary Cal endar

NANCY MCGRATH,
Pl ai ntiff-Appellant,

ver sus

STATE OF LQUI SI ANA, on behal f of the
Departnent of Health & Hospitals, et al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana, Lafayette-Qpel ousas
USDC No. 99-CV-878

April 18, 2001
Before JOLLY, DAVIS, and STEWART, Crcuit Judges.
PER CURI AM *

The question presented on appeal is whether the district court
erred in granting summary judgnent for the defendants inthis Title
VI1 sex discrimnation case. W affirm

I

Nancy McGrath, a registered nurse, was enployed by the State

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.
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of Louisiana's Departnent of Health and Hospitals from Septenber
1993 to Decenber 1999. MGath usually worked the “night shift”
(11:30 p.m to 8:30 a.m) from Thursday through Sunday in a
psychiatric unit.

The wunit’s witten policies regarding sexual harassnent
prohi bit the view ng of sexually-related materials that one’ s co-
wor kers m ght reasonably find offensive. In April 1998, several of
MG ath’ s co-workers began vi ewi ng an epi sode of the Jerry Springer
tel evision show in the nurses’ day room The topic of the day’s
show was “WIld Sex.” Wen MG ath requested that her co-workers
change the channel, they conplied. But after her shift was over,
MG ath di scussed this incident with 3 ynn Bourque, the Regi stered
Nur se Supervisor, who said that a syndicated tel evision show was
not the kind of sexually inappropriate material covered by the
unit’s policies. MGath then conplained to Margaret Wles, the
Director of Nursing at the psychiatric unit. Partially as aresult
of MG ath's conplaint, Wles ordered that the television set in
the day roombe turned off from10:30 p.m until 6:00 a.m

MG ath all eges that Bourque becane furious when he | earned
that McGrath had conplained to WIles about the Jerry Springer
incident. Bourque told McGath that he woul d no | onger assist her
in drawing blood or admnistering prescribed nedications to
patients. After MG ath conplained about this change in their

customary duties, Bourque was required to apologize and undergo



counsel i ng. He then agreed to share blood-drawing duties with
MG at h. Neverthel ess, McGath filed a discrimnation conplaint
with the EEOC i n August 1998.

In March 1999, MG ath received a performance eval uation.
Al t hough Bourque gave her a “very good” rating, her overall score
dropped from38 in 1998 to 29 in 1999. In comments attached to the
evaluation, WIles enphasized that “[t]he drop in [MGath s]
performance rating is not an indicator of a drop in her performance
but rather a nore effective and appropriate use of the eval uating
tool.” MGath has not pointed to any adverse effects stemm ng
fromthis performance eval uation.

In May 1999, McGath filed the conplaint before us. Because
d ynn Bourque was naned as a defendant, McG ath requested that the
hospi tal change Bourque’ s work schedul e so that McG at h and Bour que
woul d not be working at the sanme tine. |In July 1999, Wles sent a
meno to McGrath informng her that she and Bourque would “rotate”
on evening and night shifts. MG ath balked at this proposal,
contendi ng that she had worked the sane schedule from 1993 to 1999
and had been “guaranteed” the night shift. MGath failed to
report for work after July 22, 1999. Her enpl oynent was term nated
i n Decenber when her accrued sick | eave had been exhausted.

I n Novenber 2000, the district court entered sunmary judgnent
for the defendants, concluding that the State of Louisiana was

entitled to judgnent as a matter of law on McGath's Title VI



claims of a hostile work environnment and unlawful retaliation.
McG at h now appeal s.*
|1
This court reviews a district court’s grant of sunmary
j udgnent de novo, applying the sane substantive test set forth in

Federal Rule of Cvil Procedure 56. Horton v. Cty of Houston, 179

F.3d 188, 191 (5th GCr. 1999).
A

We begin with McGrath’s “hostile work environnent” claim To
survive summary judgnent, a plaintiff “nust create a fact issue on
each of the elenents of a hostile work environnent claim (1)
[ sexual | y] discrimnatory intimdation, ridicule and insults that
are; (2) sufficiently severe or pervasive that they; (3) alter
the conditions of enploynent; and (4) create an abusive working

environnent.” Walker v. Thonpson, 214 F.3d 615, 625-26 (5th Cr.

2000). MG ath has not net this burden.

The evidence of alleged discrimnatory conduct is |limted to
these facts: (1) several co-workers were watching a Jerry Springer
epi sode until McG ath asked themto change the channel; (2) Bourque
refused to help McGath adm nister nedication after MG ath had
conplained to Wles about the Jerry Springer incident and after

Wl es had curtailed the nurses’ television privileges; (3) at about

Al t hough both parties have requested oral argunent, we have
concl uded that this appeal may be decided on the record before us.
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this sane tinme, “Bourque was verbal to co-workers in his negative
statenents concerning working wth [MGath],” although the
subst ance of these comments is not clear; (4) although Wles took
corrective actions regardi ng Bourque’s behavior, “the tinme del ays
in doing so are unjustifiable”; and (5) when McG ath requested that
she and Bourque not work the sanme shift, WIles decided to |et
MG ath and Bourque rotate on different shifts. On the record
before us, we fail to see how this conduct can be described as
discrimnatory on the basis of sex.

Even if we assune that all of the alleged conduct was
discrimnatory, the conduct of which MGath conplains cannot
possi bly be considered “severe.” We have pointed out, in the
context of hostile environnent cases, that Title VII “was only
meant to bar conduct that is so severe and pervasive that it
destroys a protected class nenber’s opportunity to succeed in the

wor kpl ace.” Shepherd v. Conptroller of Public Accounts of State of

Texas, 168 F.3d 871, 874-75 (5th Cr. 1999). | n Shepherd, for
exanple, the plaintiff conplained that a co-worker had nade several
sexual ly suggestive coments, often tried to |ook down her
cl ot hing, touched and rubbed her arm and twice invited her to sit
on his lap during office neetings. Shepherd, 168 F.3d at 872. W
held that this conduct, although “boorish and of fensive,” was not
sufficiently severe to be actionable under Title VII. 1d. at 874-

75. Because McGath's clains involve conduct that is even |ess



obj ecti onabl e than that at issue in Shepherd, we nust concl ude as
a matter of |aw that the conduct of Bourque and WIes was not
severe and hence not actionabl e.
B
W turn now to MGath's retaliation claim Title VI

provides that “[i]t shall be an unl awful enpl oynent practice for an

enpl oyer to discrimnate agai nst any of his enployees . . . because
he has made a charge . . . under this subchapter.” 42 U S C 8§
2000e- 3(a) . W have held that a retaliation claim has three

el enments: (1) the enpl oyee engaged in activity protected by Title
VII; (2) the enployer took adverse enploynent action against the
enpl oyee; and (3) a causal connection exists between that

protected activity and the adverse enpl oynent action. Mattern v.

East man Kodak Co., 104 F.3d 702, 705 (5th Gr. 1997).

MG ath' s retaliation claimfails because she has not created
a fact issue as to whether she suffered an adverse enpl oynent
action. This court has made clear that “Title VI| was designed to
address ultimate enploynent decisions, not to address every
deci si on made by enpl oyers that arguably m ght have sone tangenti al

ef fect upon those ultimate decisions.” Dollis v. Rubin, 77 F.3d

777, 781-82 (5th Gr. 1995). W have defined “ultimate enpl oynent
decisions” to include such acts as “hiring, granting |eave,
di scharging, pronoting, and conpensating.” Mttern, 104 F.3d at

707 (citations omtted). Bourque' s short-lived decision to nmake



McG ath adm ni ster nedications wi thout his assistance and Wles’s
decision to let MG ath and Bourque rotate shifts clearly do not

constitute adverse enploynent actions. See Watts v. Kroger Co.

170 F.3d 505, 510 (5th Gr. 1999). Nei ther can McGath's 1999
performance evaluation be <considered an adverse enploynent
decision. WIles pointed out that the evaluation did not indicate
a drop in her performance, and MG ath has not all eged any adverse
ef fect caused by this evaluation report.
11

For the reasons stated above, McGath did not create a genui ne
issue of material fact on either of her Title VII clains. The
summary judgnent for the State of Louisiana is therefore

AFFI RMED



