UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-31342

KEVI N ANDERSON,

Appel | ant
VERSUS

BURL CAI'N, WARDEN, LQOUI SI ANA STATE PEN TENTI ARY,

Appel | ee

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(99- Cv- 1415)

Decenber 18, 2001
Before JOLLY and PARKER, Circuit Judges, and MLLS, D strict
Judge.
PER CURI AM **
The Appellant, Kevin Anderson (“Anderson”), seeks a wit of

habeas corpus due to ineffective assistance of counsel. He argues

“District Judge of the Central District of Illinois, sitting
by desi gnati on.

“pursuant to 5TH QR R 47.5, the Court has determn ned that

this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THGQR R 47.5. 4.
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that he lost his trial for arned robbery and attenpted nurder
because his trial counsel failed to object to the introduction of
certain inadm ssible hearsay testinony. W conclude that it was
not unreasonable for the state court to find that Anderson was not
prejudiced by trial counsel’s error. Therefore, we DENY the
petition.

| . FACTS AND PROCEDURAL HI STORY

On February 4, 1993, an Ol eans Parish jury convi cted Ander son
of the arned robbery and attenpted first degree nurder of GCeorge
Lewws (“Lewis”). The conviction was based upon the follow ng
evi dence.

On Novenber 8, 1991, Lewis and his cousin, Patrick Leon
(“Leon”), were riding their bikes. Lew s was stopped by an
i ndividual, armed with a gun, who attenpted to rob himof his Los
Angel es Raiders starter jacket. The individual was |ater
identified by both Leon and Lewis as Brian Bordenave. Wen Lew s
resisted the robbery, Bordenave opened fire, shooting Lews in the
hand. As Lew s attenpted to escape, Bordenave shot Lewi s two nore
tinmes. After Lew s col |l apsed, Bordenave took the jacket. He then
left in a gray-blue station wagon occupied by two other
i ndi vi dual s.

At trial, both Lewis and Leon testified that, when Bordenave
st opped Lew s, a second i ndivi dual was standi ng sone di stance away.

This individual urged Bordenave to “get the jacket” and noved



closer to himin a gesture of support. After the shooting and
robbery, the second individual joined the gunman in the station
wagon where they were driven away by a third party. Al though Lew s
never could identify this second individual, Leon identified
Anderson as the second individual.

On Novenber 13, 1991, New Ol eans Police Oficers attenpted to
stop the gray-blue station wagon for |icense plate violations. The
driver of the station wagon tried to escape, but the police trapped
the station wagon. Three individuals quickly exited and attenpted
to escape fromthe police on foot. The police caught two of the
three individuals, Bordenave and Jerone Eggerson. The third
i ndi vidual escaped. No police officer was ever able to identify
the third individual .

At trial, the State introduced testinony about the Novenber
13, 1991 incident from Oficer Kenny WAtzke. O ficer Watzke
testified that the third individual pointed a gun at hi mduring his
escape. More inportantly, he testified that Jerone Eggerson nade
an out-of-court statenent which identified Anderson as the third

i ndi vidual involved in the car chase incident.? Thi s hearsay

®Eggerson’s identification of Anderson was actual |y i ntroduced
tothe jury inan indirect manner. In response to a question about
who was in the back seat of the station wagon, Oficer Watzke
stated that it was Anderson. However, O ficer Watzke admtted that
he coul d not personally identify Anderson as the individual in the
back seat of the vehicle. He nerely relied on Eggerson’s
identification of Anderson. It is undisputed that Eggerson did not
testify during court. Therefore, it is clear that Oficer Wat zke' s
testi nony placi ng Anderson in the vehicle was hearsay testinony.
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testinony was not objected to by trial counsel for Anderson.
Finally, the State introduced evidence that the police stopped a
cab in which Anderson was riding on Novenber 15, 1991. Pol i ce
officers testified that Anderson attenpted to evade police, but was
subsequently apprehended. Anderson was then arrested for
possessi on of two conceal ed weapons.

Anderson appealed his conviction to the Louisiana Fourth
Circuit Court of Appeals. The Fourth G rcuit reversed Anderson’s
conviction for the attenpted first degree nurder of M. Lew s due
to insufficient evidence and vacated his sentence on that charge.
The appel |l ate court also reversed Anderson’s conviction for arned
robbery because the evidence concerning the Novenber 13 and 15
incidents was inadmssible “other crinmes” evidence and its
i ntroduction was not harm ess error. The Fourth Crcuit concl uded
that Leon’s positive identification of Anderson was not so
overwhel mng as to establish beyond a reasonabl e doubt that the
jury verdict would have been the sanme w thout the damagi ng “ot her
crimes” evidence.

After granting the State’s wit application, the Louisiana
Suprene Court reversed the Fourth Crcuit’s decision on the
adm ssibility of the “other crinmes” evidence, and reinstated both
Anderson’s arnmed robbery conviction and sentence and attenpted

murder conviction, albeit nodified to attenpted second degree




mur der . After the reinstatenent of the convictions, Anderson
sought post-conviction relief in a Louisiana trial court. He
argued that his constitutional right to effective assistance of
counsel had been violated because his trial counsel had not
obj ected to i nadm ssi bl e hearsay evidence. The trial court denied
the relief requested. Anderson appealed to the Louisiana Fourth
Circuit Court of Appeals once again.

The Fourth G rcuit assessed Anderson’s ineffective assistance
of counsel clai munder the two-part test outlined in Strickland v.
Washi ngton, 466 U. S. 668 (1994). The Fourth Circuit determ ned
that trial counsel’s failure to object to the i nadm ssi bl e hearsay
evi dence was deficient, however, it also found that Anderson was
not prejudiced by the failure to object. It, therefore, denied the
i neffective assistance of counsel claim

Ander son subsequently filed his application for wit of habeas
corpus under 28 U. S.C. 8 2254 in the United States District Court
for the Eastern District of Louisiana. Anderson made the sane
i neffective assistance of counsel argunent. The district court
al so rejected his contention, finding that trial counsel’s error
was not sufficiently prejudicial under Strickland. Ander son
appeal ed to our court.
1. JURI SDI CTI ON

This is an appeal fromthe final order of the district court

denyi ng habeas corpus relief. The district court issued a



certificate of appealability. W have jurisdiction. See 28 U S.C.
§ 2253.
[11. STANDARD OF REVI EW

Under the 1996 Antiterrorismand Effective Death Penalty Act
(“AEDPA”), we cannot issue a wit of habeas corpus concerning “any
claim that was adjudicated on the nerits in State court
proceedi ngs” unless the state court’s adjudication of that claim
unreasonably applied clearly established federal |law. A decision
i's an unreasonabl e application of federal law “if the state court
identifies the correct governing legal principle . . . Dbut
unreasonably applies that principle to the facts of the prisoner’s
case.” Wllianms v. Taylor, 529 U S. 362, 413 (2000). Fact ua
findings of the state court are presuned to be correct unless they
wer e based on an unreasonabl e determ nation of the facts in |ight
of the evidence presented in the state court proceeding. Chanbers
v. Johnson, 218 F. 3d 360, 363 (5th Cr. 2000). Anderson’s claimis
a m xed question of lawand fact. See Pratt v. Cain, 142 F. 3d 226,
230 (5th Cr. 1998)(determ nations regarding the adequacy of
counsel s performance and prejudi ce are m xed questions of | aw and
fact).
V. DI SCUSSI ON

I neffective assistance of counsel clains are governed by
Strickland. To obtain federal habeas relief, Anderson nust prove

two conponents: (1) deficient performance on the part of his trial



counsel; and (2) that he was prejudiced by the deficient
per f or mance. Strickland, 466 U.S. at 687. To prove deficient
performance, Anderson must show that counsel’s actions “fell bel ow
an objective standard of reasonableness.” 1d. at 698. To prove
prejudice, he nust denonstrate “that there is a reasonable
probability that but for counsel’s unprofessional errors, the
result . . . would have been different.” Id. at 694. “A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outconme.” Id.
A Def i ci ent Performance

The Fourth Circuit’s post-conviction opinioninplicitly finds
that trial counsel’s performance was deficient under the first
prong of the Strickland test. This findingis correct. Eggerson’'s
out-of -court hearsay statenent was the critical piece of evidence
in the case as it allowed the “other crines” evidence to be
adm ssi ble. Louisiana courts have held that the failure to object
to the introduction of such damagi ng hearsay evi dence “presents a
t ext book unprofessional error.” State v. Sanders, 648 So. 2d 1272,
1292 (La. 1994). Therefore, Anderson has satisfied the first prong
of the Strickland test.
B. Prej udi ce

Anderson argues that he was prejudiced by the failure to
object to the hearsay testinony. W disagree. The trial court

record establishes that Leon positively identified Anderson as a



perpetrator of the arnmed robbery/attenpted second degree nurder in
a photographic lineup and at trial. Leon testified that he heard
Anderson say, “Get the jacket. CGet the | acket. Let’s go.”
Moreover, Leon testified that he had a good |ook at both
Bordenave’ s face and Anderson’s face during the comm ssion of the
crime because they were only a few feet away from him when the
i nci dent occurred. Finally, we note that Leon conpleted part of his
testinony by stating that he was certain Anderson was the “other
man” involved in the shooting.
V. CONCLUSI ON

Based upon the strength of Leon’s identification, we concl ude
that it was not unreasonable for the Fourth Crcuit to find that
Ander son was not prejudiced by his counsel’s failure to object to
t he inadm ssible hearsay.* Consequently, the district court’s

j udgnent is AFFI RVED

* Ander son contends that the Fourth Circuit’s post-conviction
determ nation that he was not prejudiced conflicts wthits earlier
di rect appeal decision which found that the Leon identification was
“not so overwhel m ng as to establish beyond a reasonabl e doubt t hat

the verdi ct woul d have been the sane absent the error.” W express
no opinion as to whether there is a conflict between these two
decisions. Instead, we sinply note that the Fourth Crcuit applied

the Strickland prejudice prong to the facts of this case in a
manner that was not unreasonabl e.
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