IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31336
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
CHARLES RAY BURTOQN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 95-CR-60048

July 23, 2001
Before DAVIS, JONES, and DeM3SS, Circuit Judges.

PER CURI AM *

Charles Ray Burton (“Burton”), federal prisoner #09147-
035, appeals his resentencing for possession with the intent to
distribute approximtely 418 grans of cocai ne base and 12 grans of
cocaine, inviolation of 21 U S.C. § 841(a)(1). Burton argues that
his conviction is unconstitutional because the indictnment in his
case was duplicitous and because the judge gave an anbi guous jury
i nstruction.

Burton contends that under Apprendi v. New Jersey, 530

U S 466 (2000), the indictnent in his case was defective because

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he was charged with possession of 418 grans of cocai ne base and 12
grans of cocaine. Burton also argues that the district court erred
when it instructed the jury that it could find him guilty of
possessi on of cocai ne base or cocai ne.

The Suprene Court held in Apprendi that a fact which
i ncreases the punishnment for a crine above the statutory nmaxi num
other than a prior conviction nust be charged in the indictnent,
submtted to a jury, and proved beyond a reasonabl e doubt. 530
U. S. at 488-490. This court held, in light of Apprendi "that if
the governnent seeks enhanced penalties based on the anount of
drugs under 21 U.S.C. § 841(b)(1)(A) or (B), the quantity nust be
stated in the indictnent and submtted to a jury for a finding of

proof beyond a reasonable doubt." United States v. Doggett, 230

F.3d 160, 164-65 (5th Gr. 2000), cert. denied, 121 S. C. 1152

(2001). Apprendi is inapplicable in Burton’s case because the
i ndi ctment included the quantity of drugs, and Burton’s sentence
does not exceed the statutory maxi num

Burton al so argues that he shoul d have been sentenced for
possessi on of cocaine and not cocai ne base. Because Burton was
resent enced based on the fact that he was not a career offender, he
is prohibited fromraising this heretofore unasserted claim See

United States v. Marnolejo, 139 F.3d 528, 530-31 (5th Cr. 1998).

Mor eover, any such argunent would be neritless. The district
court did not err in sentencing Burton to 211 nont hs’ i nprisonnent
because the evi dence presented at trial supported a conviction for
possessi on of cocai ne base and thus the verdict was not anbi guous.

See United States v. Green, 180 F. 3d 216, 224-27 (5th Gr.), cert.




No. 00-31336
- 3-

denied, 528 U. S. 1054 (1999). For the foregoing reasons Burton’s

convi ction and sentence are AFFI RVED



