IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31334
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JEROMVE ARTHUR WHI TTI NGTON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 99- CR-50092-2

Septenber 28, 2001
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Jeronme Arthur Whittington appeals his sentence follow ng a
guilty plea to wire fraud, 18 U S.C 8§ 1343. Wittington raises
the followi ng six issues on appeal: (1) whether the district
court erred inits “total |loss” determ nation; (2) whether the
district court erred in upwardly departing pursuant to U S. S G
88 3D1.2(d) & 5GL.1; (3) whether the district court erred in
denying a three-point reduction pursuant to U S.S.G § 3EIl.1;

(4) whether the district court erred when it sentenced

Whittington to a harsher sentence than his codef endant;

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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(5) whether the district court erred in ordering that restitution
be paid to victins other than the victiminvolved in the counts
to which he pleaded guilty; and (6) whether Apprendi precluded
sent ence enhancenent based on facts found by the district court
by only a preponderance of the evidence. For the follow ng
reasons, we affirm

| ssues two, four, five, and six were not raised as

objections in the district court, and, therefore, they are

reviewed for plain error only. See United States v. Alford, 142
F.3d 825, 830 (5th Gr. 1998). Plain error requires Wittington
to show "(1) an error; (2) that is clear or plain; (3) that
affects [his] substantial rights; and (4) that seriously affects
the fairness, integrity or public reputation of judicial

proceedings." United States v. Vasquez, 216 F.3d 456, 459 (5th

Cr.), cert. denied, 531 U S. 972 (2000).

In his second issue, Wittington conplains that the district
court erroneously departed upward when it sentenced himto
consecutive prison terns because 18 U . S.C. § 1343 does not
mandat e consecuti ve sentenci ng, because the counts to which he
pl eaded guilty shoul d have been construed as a single offense,
and because the district court’s decision to upwardly depart was
based on prior charges which had been dism ssed pursuant to plea
agr eenent s.

The district court had authority under 18 U S. C. § 3584(a)
to upwardly depart by inposing consecutive sentences for nmultiple
ternms of inprisonnent, despite the apparent nandatory nature of

US S G 8§8§5GL.2. See 18 U . S.C. § 3584(a) (“Multiple ternms of
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i nprisonnment inposed at the sanme tinme run concurrently unless the
court orders or the statute nmandates that the terns are to run

consecutively.”); see also United States v. Martinez, 950 F.2d

222, 226 (5th Cr. 1991) (resolving the apparent conflict between
18 U.S.C. §8 3584(a) and U.S.S.G § 5HGL. 2).

The district court’s decision to upwardly depart pursuant to
US S G 8 4A1.3 was appropriate in light of its determ nation
that Whittington’s crimnal history category did not adequately
reflect the seriousness of his past crimnal conduct or the
i kelihood that the he would conmit other crines. Section
4A1. 3(e), noreover, allows the sentencing court to consider
“prior simlar adult crimnal conduct not resulting in a crimnal
conviction.” The district court’s reliance on prior crimnal
conduct not resulting in a conviction was therefore not inproper.

Whittington's argunent that he did not receive a “bargain”’
fromhis plea agreenent as expected is also neritless because he
acknow edged in the plea agreenent that “the maxi num puni shnment
on each count [was] a fine of not nore than $240,000 or a term of
i nprisonnment of not nore than 5 years (pursuant to 18 U S. C
8§ 1343), or both.” Wittington has not denonstrated that the
upward departure was plain error.

In his fourth issue, Wiittington conplains that his sentence
was nmuch harsher than that of his codefendant, who he argues was
nmore cul pable. “[A] nere disparity of sentences anong
codef endants does not, alone, constitute abuse of discretion.”

United States v. Lenons, 941 F.2d 309, 320 (5th Cr. 1991)
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(internal citations and quotation omtted). Whittington has
again failed to denonstrate plain error.

In his fifth issue, Wittington argues pursuant to Hughey v.
United States, 495 U S. 411 (1990) that it was error for the

district court to order restitution to victins other than the
victiminvolved in the counts to which he pleaded guilty. Hughey
hel d that restitution can be awarded under the Victimand Wtness
Protection Act (VWA), 18 U . S.C. § 3663, only for the |oss caused
by the specific conduct that is the basis of the offense of
conviction. 495 U S. at 413.

To convict Wiittington of wire fraud, the Governnent had to
prove a schene to defraud, rather than specific incidents of
fraud limted to individual victins. See 18 U S.C. § 1343;
United States v. Stouffer, 986 F.2d 916, 928 (5th Gr. 1993).

Because a fraudul ent schene is an elenent of Wiittington’s wre-
fraud offense, his actions pursuant to that schenme are conduct

underlying the offense of conviction. See Stouffer, 986 F.2d at

928. His indictnent, noreover, specifically described the
duration of Whittington’s schene and the nethods used. See id.
The district court’s inclusion of all | osses caused by the schene
therefore satisfied Hughey’s requirenent that the district court
focus upon only the specific conduct underlying the offense of

convi cti on. See id.; see also United States v. Pepper, 51 F.3d

469, 473 (5th Cr. 1995) (restitution awarded pursuant to VWA to
victins not naned in the indictnent was proper where fraudul ent
schene was an el enent of the underlying offense). Whittington

has failed to establish error, plain or otherw se.
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In his sixth issue, Wiittington draws an Apprendi Vv. New

Jersey, 530 U S. 466 (2000) anal ogy and argues that it was

i nappropriate for the district court to enhance his sentence
based on facts that were found only by a preponderance of the
evi dence. Apprendi, however, does not invalidate a sentencing
court’s factual findings for the purposes of determning the
appl i cabl e Sentenci ng Gui deli nes where those findings do not

i ncrease the sentence beyond the statutory maxi num United

States v. Keith, 230 F.3d 784, 787 (5th Cr. 2000), cert. denied,
121 S. C. 1164 (2001). The district court did not exceed the
maxi mum sent ence on any one of the three counts to which
Whittington pleaded guilty, and, therefore, Apprendi is a
non-issue. See, e.qg., United States v. Wite, 240 F.3d 127, 135

(2d Cir. 2001) (Apprendi is not violated where the maxi num
sentence is not exceeded on any individual count). Plain error
has not been establi shed.

To the extent Whittington raised the issue whether he should
receive credit for tinme served, he failed to brief it, and it is

therefore waived. See Yohey v. Collins, 985 F.2d 222, 225 (5th

Cr. 1993).

Whittington's first and third i ssues were raised as
objections in the district court. The district court's
interpretation or application of the Sentencing Guidelines is
therefore reviewed de novo and its factual findings for clear

error. United States. v. Huerta, 182 F.3d 361, 364 (5th Gr.

1999), cert. denied, 528 U S. 1191 (2000).
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In his first issue, Wittington argues that the district
court erred in nmaking its “total |oss” determ nation because the
Gover nnent supported that determ nation with evidence
uncorroborated by the alleged victins and because the Gover nnent
erroneously assuned that all deposits made into the defendant’s
accounts were unearned and thus the result of fraud. W review a
district court's loss determ nation for clear error. United

States v. Qates, 122 F.3d 222, 225 (5th Cr. 1997). A district

court’s loss determnation is not clearly erroneous as long as it
is plausible in light of the record as a whole. |d.

The Governnent subm tted corroborating evidence of its | oss-
determ nation figures via hard copies of banking records. The
district court credited Whittington for $12,000 in deposits for
whi ch hard copies were unavailable. The district court
furthernore reduced the Governnent’s total-1oss figure by roughly
$80, 000 based on the determ nation that |egal services were
performed for sone individuals and that sonme restitution had
al ready been paid. Wittington has failed to establish that the
district court’s loss determ nation was clearly erroneous sinply
because each victi mwas not contacted to corroborate the anount
by whi ch each was defrauded.

In his third issue, Wiittington argues that the district
court erred in refusing to grant hima three-point reduction
pursuant to U.S.S.G 8 3El.1 for acceptance of responsibility.
Chal l enges to the denial of a 8§ 3El.1 acceptance- of -
responsibility reduction are reviewed even nore deferentially

than a pure "clearly erroneous" standard, United States V.
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Gonzales, 19 F.3d 982, 983 (5th Gr. 1994), and the defendant has
the burden of proof, United States v. Trenelling, 43 F.3d 148,

152 (5th Gr. 1995).

We hold that the unrebutted testinony of Joan Parker was
sufficient for the district court to conclude that Wittington
was still engaging in fraudul ent conduct even while incarcerated
for the instant offense, and, therefore, a denial of the three-
poi nt reduction was not clearly erroneous.

We therefore AFFIRM the district court. Whittington's
nmotions to file a corrected brief and reply brief are GRANTED

All other notions filed on behalf of either party are DEN ED



