IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31317

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DONALD A. DYER, al so known as Bl abber,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CR-57)

July 23, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

After defendant Donald Dyer appealed his sentence for
conspiracy to possess with intent to distribute heroin, this court
vacated and renmanded for resentencing. Dyer appeals again,
chal | engi ng various aspects of his resentencing. W affirm

I
Dyer first contends that the district court erred in enploying

a preponder ance- of -t he- evi dence standard i n maki ng factual findings

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



for sentencing purposes. Dyer contends that the district court
shoul d have enpl oyed the cl ear-and-convincing-evi dence standard.
Dyer has waived this issue by failing to argue it on his origina
appeal in this case. |In any case, Dyer is wong. The standard is
preponder ance of the evidence.!?

|1

Dyer argues that the district court violated his Fifth
Amendnent right to remain silent by basing his sentence on the fact
t hat Dyer’ s invol venent in the uncharged nurders was “unexpl ai ned.”
Even if the district court commtted error, the passing reference
to “unexpl ained involvenent” could be nothing nore than harnmn ess
error. The district court had found at the initial sentencing that
Dyer was involved in the murders. This court upheld that factua
determnation in the first appeal. Thus, the district court’s
coment could be nothing nore than gratuitous, since the fact of
Dyer’ s invol venent had al ready been found.

1]

Dyer contends that the district court erred in basing its
upward departure on his involvenent in two prior, uncharged
mur der s. He argues that section 4Al.3(e) of the Sentencing
CGuidelines allows consideration of crimnal conduct not resulting

in a conviction only when such conduct is “simlar” to the offense

L'United States v. Hill, 2001 W 788613, *2 (5th Cir. July 11, 2001).

2



of conviction.? Dyer failed to nmake this argunent to the district
court. Thus, we choose not to address it on appeal.?
|V

The judgenent of the district court is AFFI RVED

2 See U S.S.G § 4Al.3(e).

8 See United States v. Meshack, 225 F.3d 556, 578 n.21 (5th G r. 2000)
(noting “general rule” that “clainms cannot be brought on direct appeal absent
t hei r havi ng been rai sed adequately in the district court”). Dyer also contends
that the district court erroneously based the upward departure on a cross
reference to the nmurder guideline U S.S.G § 2Al.1, as authorized in sone
circunstances by U S.S.G § 2D1.1(d)(1). The district court, however, did not
base its upward departure on 8 2A1.1 and 8§ 2D1.1(d)(1) but on & 4A1.3. This
claimhas no nerit.



