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For the Eastern District of Louisiana

(98- CVv-2683- D)
February 25, 2002
Before EMLIO M GARZA, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM *

Texaco Pipeline Incorporated! (hereinafter “Texaco Pipeline”)
and Texaco Inc. (collectively hereinafter “Texaco Plaintiffs”)

appeal the district court’s: (1) dismssal of their notion for

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

'Equi l on Pi peline Conpany LLC is the successor-in-interest to
Texaco Pi peline |ncorporated.
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partial summary judgnent; (2) dismssal of their declaratory
j udgnent action; and (3) grant of summary judgnment di sm ssing their
contract clains. For the reasons that follow, we reverse the
district court’s ruling: (1) dismssing the Texaco Plaintiffs’
motion for partial summary judgnent; (2) dismssing the Texaco
Plaintiffs declaratory judgnent action; and (3) granting sunmary
judgnent dismssing the Texaco Plaintiffs’ contract clains. e
remand this case to the district court for further proceedings
consistent with this opinion.
BACKGROUND

In February of 1997, Laine Construction Conpany, Inc.
(hereinafter “Laine”) and Texaco Tradi ng and Transportation, |nc.?
(hereinafter “Texaco Trading”) entered into a witten agreenent
(hereinafter “Master Contract”) whereby Lai ne woul d performcertain
services in connection with Texaco Tradi ng’s construction of a 24-
inch crude oil pipeline (hereinafter “Poseidon Pipeline”) running
t hrough Lake Barre, Louisiana. Laine and Texaco Tradi ng were the
only signatories to the Master Contract. |In March of 1997, T.L
Janes and Conpany, Inc. (hereinafter “T.L. Janes”) entered into a
written agreenent (hereinafter “Subcontract”) with Laine to perform
a portion of Laine’'s obligations under the WMster Contract.
Specifically, T.L. Janes agreed to install navigation marker signs
and perform pipe ditch excavation and backfill. T.L. Janes and
Lai ne were the only signatories to the Subcontract. 1In addition to
the terns of the Subcontract, T.L. Janmes al so accepted all of the
ternms of the Master Contract between Laine and Texaco Trading with

respect to the work to be perfornmed under the Subcontract. On or

2Equi l on Enterprises LLC is the successor-in-interest to Texaco
Tradi ng and Transportation Inc. Texaco Inc. is a part-owner of
Equi l on Enterprises LLC
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about May 16, 1997, a few weeks after the T.L. Janmes Crane Barge
ALROAR conpleted a trench for the Poseidon Pipeline, Texaco
Pipeline’s 16-inch crude oil pipeline (hereinafter “Existing
Pipeline”), in the imediate vicinity of the trenching work
performed by the ALROAR, ruptured causing approximately 6,500
barrels of oil to spill into Lake Barre.

The Texaco Plaintiffs and Texaco Trading filed suit in
district court against Laine and T.L. Janes asserting a total of
seven causes of action for: (1) contractual indemity; (2)
statutory renedies wunder the Ql Pollution Act of 1990°
(hereinafter “OPA’); (3) indemity-contribution-subrogation; (4)
negligence; (5) quasi-contract; (6) wunseaworthiness; and (7)
declaratory judgnent. T.L. Janes filed two separate limtation of
liability actions, one each, inits capacity as owner of the Crane
Barges ALRCAR and BILL JOHANSON. The district court consolidated
these actions with the plaintiffs’ suit. Laine was dism ssed from
the suit and the district court then: (1) granted T.L. Janes’s
motion for summary judgnent dismissing all <clainms by Texaco
Trading; (2) granted T.L. Janmes’s notion for partial summary
judgnent dismssing all contract related clains; (3) granted in
part T.L. James’s notion for summary judgnent dism ssing Texaco
Inc.’s <clains for contract ual i ndemi ty, unseawort hi ness,
negligence, relief under the OPA, and declaratory judgnent but
deferred ruling on the indemity-contribution-subrogation clai mand
quasi -contract claim and (4) denied as noot, Texaco Tradi ng and
the Texaco Plaintiffs’ notion for partial sunmary judgnent seeking

aruling that the Limtation of Liability Act* does not apply to

333 U.S.C. A §§ 2701-2761 (\West 2001).
46 U.S.C. A app. §§ 181-196 (\West Supp. 2001).
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their indemmity and breach of contract clains.

The district court’s rulings dismssingthe Texaco Plaintiffs’
contract clainrs were I|imted to questions of contract
interpretation based on the contract docunents thenselves and no
factual determnations on the nerits of the clains were nade
Al t hough all of the plaintiffs asserted clains for relief under the
OPA and for negligence, the district court found that only Texaco
Pi peli ne, as owner of the Existing Pipeline, has viable causes of
action against T.L. Janes under the OPA and for negligence. On
appeal , the Texaco Plaintiffs® assert that the district court erred
in. (1) finding their nmotion for summary judgnent noot; (2)
granting summary judgnent against them on their contract clains;
and (3) holding that they were not entitled to maintain a
decl aratory judgnent action.

STANDARDS OF REVI EW

W review a district court’s grant of summary judgnent de
novo. See Taita Chem Co., Ltd. v. Westlake Styrene Corp., 246
F.3d 377, 385 (5th Cr. 2001). Summary judgnent is appropriate “if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw”
FED. R QVv.P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322-26,
106 S. CO. 2548, 2552-55, 91 L. Ed. 2d 265 (1986). The
interpretation of contract terns is a question of law and is al so
reviewed de novo. See Liberty Mut. Ins. Co. v. Pine Bluff Sand &

Gravel Co., Inc., 89 F.3d 243, 246 (5th Gr. 1996). W review a

Texaco Trading is not a party in this appeal and the district
court’s deferred rulings are not before this court on appeal.
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district court’s declaratory judgnent decision for abuse of
di scretion. See Torch, Inc. v. LeBlanc, 947 F.2d 193, 194 (5th
Cir. 1991) (citation omtted).

ANALYSI S

The Texaco Plaintiffs assert that the district court erred in:
(1) granting sunmary judgnent on their contract clains in favor of
T.L. Janes; (2) holding that they were not entitled to maintain a
decl aratory judgnent action; and (3) holding that their notion for
summary judgnent was noot because they had no enforceabl e contract
rights. W review each of these argunents separately.

A. Contractual Indemity d ains

The district court held that the beneficiaries clause in the
Subcontract between Laine and T.L. Janes did not create a right of
contractual indemity for the Texaco Plaintiffs. The district
court reasoned that the beneficiaries clause in the Subcontract was
arestrictive clause that limted any parent conpanies, affiliates
and subsidiaries of Texaco Trading to asserting only those rights
determ ned to be owed to Texaco Tradi ng under the Subcontract. The
district court further reasoned that because Texaco Trading
suffered no damages as a result of the oil spill and did not have
a right of contractual indemity, neither Texaco Inc. or Texaco
Pipeline had the right to assert independent clains for direct
damages.

The Texaco Plaintiffs maintain that the district court’s
holding is in error because they are third-party beneficiaries of
the Subcontract and T.L. Janes agreed to be bound by the terns of
t he Subcontract which were designed to protect themfromthe type
of damage that resulted fromthe rupture of the Existing Pipeline.
The Texaco Plaintiffs argue that notw thstanding an absence of

damages on the part of Texaco Tradi ng, under both maritine | aw and
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Loui siana law, they are entitled, as expressly nanmed and i ntended
third-party beneficiaries under the terns of the Subcontract, to
i ndependently assert indemity clains for damages resulting from
T.L. Janes’s breach of its contractual commtnents and denand
performance from T.L. Janes.

T.L. Janmes contends that the Master Contract and Subcontract
are governed by maritinme |aw and that the objectively determ ned
intent of the parties is the relevant guide to determ ni ng whet her
the Texaco Plaintiffs are third-party beneficiaries who can assert
i ndependent clainms for damages. Specifically, T.L. Janes argues
that the parties intended to restrict any parent or subsidiary
conpani es fromasserting i ndependent cl ai ns when Texaco Tradi ng had
no right to assert a claim Furthernore, T.L. Janes contends that
maritime law requires strict construction of the indemity
provi sions of Exhibit 3 to the Subcontract which clearly express
that T.L. Janes is not obligated to i ndemmi fy anyone because Texaco
Tradi ng, Texaco Inc. and Texaco Pipeline’s negligence was all eged
to be responsible for the oil spill inits Answer to their Second
Amended Conpl ai nt .

The Master Contract provides that the agreenent is to be
“governed by and interpreted in accordance with the General
Maritinme Laws of the United States, and where not applicable, the
| aws of the State of Louisiana shall apply.” |In the instant case,
the Master Contract and Subcontract are maritine contracts because
they “did not nerely touch incidentally on a vessel,” but
specifically required the use of a vessel in a navigabl e waterway
to install navigation marker signs and perform pipe ditch
excavation and backfill. See Dupre v. Penrod Drilling Corp., 993
F.2d 474, 477 (5th Gr. 1993).

Section 1 of the Subcontract contains T.L. Janmes’s agreenent
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to the ternms of the Subcontract and the Mster Contract wth
respect to the work to be perfornmed thereunder. Section 1 also
states that except as otherw se provided in the Subcontract, it is
the intent and purpose of the parties to have T.L. Janes assune the
“obligations, indemities and liabilities of CONTRACTOR [ Lai ne]
wth regard to the work to be done . . . [t]hereunder, that
CONTRACTOR [Laine] has with respect to COMPANY [ Texaco Trading].”
Section 9(a) of the Subcontract, reads in relevant part as foll ows:
“Subject to the other provisions of this section, and to the
maxi mum extent permtted by applicable |aw SUBCONTRACTOR [T.L.
Janes] shall abide by the terns of the Liability-Indemity
provisions as set forth in Exhibit 3.7° The only reasonable
interpretation is that the parties intended to have T.L. Janes
assune only the obligations, indemmities and liabilities that Laine
had wth Texaco Trading except as otherwise provided in the
Subcontract .

Under nmaritine law, third-party beneficiary status is
determ ned by |looking to the intent of the parties. “A prom se
must be made directly for the benefit of a third party to support

a claim by that third party under the contract.” Atl. & Qulf
Stevedores, Inc. v. Revelle Shipping Agency, Inc., 750 F.2d 457,

SPursuant to Section 9(a), the indemity provisions of Exhibit
3 apply subject to the provisions of Section 9. Section 9(Q)
provides for indemity in the event of environnental pollution and
Section 9(k) extends T.L. Janmes’s indemity obligations to apply in
the event of a breach of any provision of the Subcontract. Because
the provisions of Exhibit 3 apply subject to the provisions of
Section 9 and we find that the provisions in Section 9 and
el sewhere throughout the Subcontract, exclusive of Exhibit 3,
indicate that the Texaco Plaintiffs are intended beneficiaries
entitled to assert a claimfor indemity, T.L. Janes’ s argunent
that the Texaco Plaintiffs’ clains are barred by an allegation of
negli gence fails.
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459 n.3 (5th Cir. 1985). See al so RESTATEMENT ( SECOND) OF CONTRACTS 8
302(1)(b) (1981)(“Unless otherwi se agreed between prom sor and
prom see, a beneficiary of a promse is an intended beneficiary if
recognition of a right to performance in the beneficiary is
appropriate to effectuate the intention of the parties and .

the circunstances indicate that the prom see intends to give the
beneficiary the benefit of the prom sed perfornmance.”).

The Texaco Plaintiffs contend that the beneficiaries clausein
Section 19 of the Subcontract gives them as the parent and
subsi di ary conpani es of Texaco Trading, the right to i ndependently
assert an indemity claim for damages under the Subcontract.’
Al t hough reliance on boil erplate beneficiary provisions, in and of
thensel ves, is often m splaced when attenpting to denonstrate that
the parties contenpl ated and i ntended to confer the right sought to
be exercised by the third party, examnation of the entire
Subcontract reveals that Texaco Inc. and Texaco Pipeline are
i nt ended beneficiaries.

In Section 9(g) of the Subcontract, T.L. Janes agreed to

“exercise due diligence at all tinmes and to conduct its operations

in a manner that will prevent environnental pollution . . . and
shall, at its own expense, clean up any pollution caused by it in
the performance of the work.” This | anguage does not restrict T.L.

Janes’s obligations to those that Laine had with respect to Texaco
Trading. Rather, the |language in Section 9(g) serves to broaden

T.L. Janes’s obligations to include “any pollution caused by it in

" The beneficiaries clause, Section 19 of the Subcontract, reads
as follows: “Beneficiaries of the rights granted to COMPANY [ Texaco
Tradi ng] and CONTRACTOR [Lai ne] hereunder, include their parent
conpanies, affiliates, subsidiaries and coventurers, if any, and
all of their directors, officers, enployees and agents.”
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t he performance of the work.”

In Section 9(k) of the Subcontract, T.L. Janes agreed to
i ndemmi fy Lai ne and Texaco Tradi ng and “hold themharm ess fromany
and all |oss, damage, penalties, costs, expenses and attorney’s
fees suffered or incurred on account of any breach of the aforesaid
obl i gations and covenants, and any ot her provi sions or covenants of
this subcontract.” The second paragraph of Section 15 of the
Subcontract reads as follows: “Subcontractor [T.L. Janes] shall
exercise extrene care at all tine to avoid damage or injury to
existing facilities of Conpany [Texaco Trading], or others,
including, but not limted to, pipelines, sewers, water or gas
mains, electric or telephone installations and fiber optics
cabl es.” Pursuant to Section 15, T.L. Janes was obligated to
exercise extrenme care to avoid damage or injury to existing
facilities owned not just by Texaco Trading, but also existing
facilities owned by others. The Existing Pipeline owed by Texaco
Pipeline is precisely the type of existing facility contenpl ated by
the parties and provided for in Section 15.

“Apromsein acontract creates a duty in the promsor to any
i ntended beneficiary to perform the prom se, and the intended
beneficiary may enforce the duty.” RESTATEMENT ( SECOND) OF CONTRACTS 8§
304 (1981).

[ Rlecognition of a duty to the beneficiary neans
that the beneficiary has available for his own
benefit the usual renedies for breach of contract.
An action by the beneficiary is comobnly a
convenient way to enforce the right of the prom see
as well as to redress any injury to the beneficiary.

ld. cnt. d.
Al t hough the Existing Pipeline which ruptured was not the

subject of the work contracted for in the Subcontract and the
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Texaco Plaintiffs were not signatories to either the Master
Contract or Subcontract, Section 15 created a duty for T.L. Janes
to exercise extrene care to avoid damagi ng the Existing Pipeline.
Section 9(g) of the Subcontract created a duty for T.L. Janes to
clean up, at its own expense, any pollution caused by it in the
performance of the trenching work. Section 9(k) of the
Subcontract, unquestionably created aright of indemity in Texaco
Tradi ng and Lai ne for breach of the provisions of the Subcontract
by T.L. Janmes and Section 19 extends to the Texaco Plaintiffs, the
rights granted to Texaco Tradi ng.

Inclusion in the Subcontract of the provisions in Sections
9(g), 9(k), 15 and 19 indicate that the parties were cogni zant of
the potential dangers to existing facilities in the area where the
trenching work was to be perfornmed and intended for T.L. Janes’s
obligations not to be limted only to those that Laine had with
Texaco Tradi ng but extend for the benefit of other parties as well.
The Texaco Plaintiffs were not nerely incidental beneficiaries of
the Subcontract but intended beneficiaries and are therefore
entitled to assert a claimfor performance by T.L. Janes for breach
of the provisions of the Subcontract. Upon a show ng of proof of
cause in fact and breach of T.L. Janes’s duty to exercise extrene
care, the Texaco Plaintiffs shall be entitled to indemification,
i ncl udi ng cl ean up costs.

B. Declaratory Judgnent

The Texaco Plaintiffs sought a declaration: (1) of their
contractual rights; (2) that T.L. Janes was responsi ble for the oi
spill and the resulting damages; and (3) that Texaco Inc. and
Texaco Pipeline are third-party Dbeneficiaries under t he
Subcontract. After dismssing all of the Texaco Plaintiffs’

contract clains, the district court dismssed their declaratory
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judgnment claimupon a finding that the Texaco Plaintiffs had no
viable clains against T.L. Janes which could formthe basis of a
declaratory judgnent. W have found that the Texaco Plaintiffs’
are intended third-party beneficiaries and as such are entitled to
assert independent contractual indemity clainms. Accordingly, we
find that the district court abused its discretion in dismssing
the Texaco Plaintiffs’ declaratory judgnent claim
C. Summary Judgnent

The district court denied as noot, the Texaco Plaintiffs’
motion for partial summary judgnent after dism ssing all of their
contract clains. Because the Texaco Plaintiffs are entitled to
assert independent contractual indemity clains, we reverse the
district court’s denial of the Texaco Plaintiffs’ notion for
partial summary judgnent and remand to the district court for
further consideration but in doing so, we express no opi nion of the
merits of such cl ains.

CONCLUSI ON

For the reasons discussed above, the district court’s
dism ssal of the Texaco Plaintiffs’ nmotion for partial sumary
j udgnent and decl aratory judgnent action and the grant of summary
judgnment dismssing the Texaco Plaintiffs’ contract clainms are

reversed and remanded for further proceedi ngs consistent herewth.

REVERSED AND REMANDED
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EMLIOM GARZA, Crcuit Judge, dissenting:

In this case, Texaco Pipeline and Texaco Inc. seek
i ndemmi fication for damages suffered and attorneys’ fees incurred
on account of T.L. Janmes’s alleged breach of its subcontract with
Laine Co. The majority seens to assune that sinply because Texaco
Pi peline and Texaco Inc. may enjoy third-party beneficiary status
under the subcontract with respect to one or nore of T.L. Janes’s
hei ghtened duties of care, they are necessarily entitled to seek
i ndemmi fication for breach of those duties. Because | believe
Texaco Inc. and Texaco Pipeline are not intended third-party
beneficiaries of indemification rights under the subcontract, I
respectfully dissent.

Sinply stated, the background facts of this case are as
foll ows: Texaco Tradi ng, as a nenber of the Poseidon QI Pipeline
Co. LLC, was charged with managi ng the construction of a new oi
pi peline (“the Poseidon Pipeline”). Texaco Trading entered into a
contract with Laine Co. (“the Master Contract”) to performnost of
the work i nvolved in constructing the new pi peline. Texaco Trading
and Laine Co. were the only signatories to the Master Contract.
Lai ne Co. then subcontracted a portion of its work obligations to
T.L. Janes.® Under the terns of the subcontract, T.L. Janes
assuned the “obligations, indemmities and liabilities” that Laine

Co. owed to Texaco Tradi ng under the Master Contract with regard to

8T.L. Janes assuned the tasks of installing navigation marker
signs and perform ng pipe ditch excavati on and backfill.
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the work to be done. T.L. Janmes also assumed additional
obligations to Laine Co., Texaco Trading, and other parties under
the subcontract. Laine Co. and T.L. Janes were the only
signatories to the subcontract.

Shortly after T.L. Janmes conpleted a trench for the
Posei don Pipeline, a nearby crude oil pipeline owed by Texaco
Pipeline, a subsidiary of Texaco Trading, ruptured, causing a
substantial oil spill. As a result, Texaco Pipeline and Texaco
Inc., the parent conpany of Texaco Trading, incurred significant
cl ean-up costs and were naned i n several | awsuits asserting damages
as aresult of the spill. Texaco Pipeline and Texaco I nc. now seek
i ndemmification fromT.L. Janes on account of T.L. Janes’s all eged
breach of its duties under the subcontract with Lai ne Co.

The only way that Texaco Pipeline and Texaco Inc. can
succeed on an i ndemi fication clai mvis-a-vis the subcontract isif
they are both intended third-party beneficiaries of the
subcontract’s indemification provisions. Under maritinme | aw,
“third-party beneficiary status is determned by |ooking to the
intent of the parties.” M. Op. at 8. The nere fact that a
particular contract right may benefit a third party is not
sufficient to establish the intent necessary to confer beneficiary
st at us. “A prom se nust be made directly for the benefit of a
third party to support a claim by that third party under the

contract.” Atl. & @lf Stevedores, Inc. v. Revelle Shipping
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Agency, Inc., 750 F.2d 457, 459 n.3 (5'" Cr. 1985).

The majority inplicitly concludes that Texaco Pipeline
and Texaco Inc. are intended third-party beneficiaries of the
subcontract’s i ndemmi fication provisions based on a conbi nati on of
three factors. First, the magjority notes that Laine Co. and T.L.
Janes, when drafting the subcontract, clearly contenplated the
ri sks of environnmental pollution and damage to existing facilities.
Specifically, the majority focuses on two of the subcontract’s
provi si ons under which T.L. Janes is held to a hei ghtened standard
of care when perform ng the excavation and backfill work.® One of
these two provisions expressly nanmes Texaco Trading as a third
party benefitted by the provision. Second, the majority notes that
Section 19, the subcontract’s beneficiaries clause, lists as

beneficiaries of Texaco Trading’s rights under the subcontract its

The maj ority focuses on Sections 9(g) and 15 of the subcontract.
Section 9(g) provides:

SUBCONTRACTOR shal | exercise due diligence at all tines
and to conduct its operations in a manner that wll

prevent environnmental pollution. . . . SUBCONTRACTOR
agrees to . . . take all reasonable neasures to prevent
pollution and shall, at its own expense, clean up any

pol lution caused by it in the performance of the work[.]
Section 15 reads:

SUBCONTRACTOR shal |l exercise extrene care at all tine
[sic] to avoid damage or injury to existing facilities of
COVPANY, or others, including, but not Ilimted to,
pi pelines, sewers, water or gas nmains, electric or
t el ephone installations and fiber optics cables.
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parent conpany and subsidiaries.! Third, the majority notes that
Section 9(k) of the subcontract broadly states that T.L. Janes
shall indemify Texaco Trading for “any and all |o0ss, danage,
penal ti es, costs, expenses and attorneys’ fees suffered or incurred
on account of any breach [of the subcontract’s provisions].” The
majority reads these provisions of the subcontract together to
conclude that Laine Co. and T.L. Janmes intended to extend for the
benefit of Texaco Pipeline and Texaco Inc. not only T.L. Janes’s
hei ghtened duties of care, but also its obligation to indemify
Texaco Tradi ng.

As a threshold matter, | agree with the mpjority’s
conclusion that Laine Co. and T.L. Janes i ntended Texaco Trading to
be a third-party beneficiary of T.L. Janmes’s hei ghtened duties of

care and i ndemi fication obligations under the subcontract. Were

| part ways with the mpjority, however, is in determning the
significance Section 19 has for addi ti onal third-party
beneficiari es. Specifically, | disagree wth the mjority’s

apparent conclusion that Section 19 sonehow creates third-party
beneficiary rights in Texaco Pipeline and Texaco Inc. in every

instance in which Texaco Trading has a third-party right. On the

10Section 19 reads:

Beneficiaries of the rights granted to COVPANY [ Texaco
Tradi ng] and CONTRACTOR [ Lai ne Co.] hereunder, include
their parent conpanies, affiliates, subsidiaries and
coventurers, if any, and all of their directors,
of ficers, enployees and agents.
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contrary, Section 19 does not create new beneficiaries of the
rights granted to Texaco Trading, but rather identifies nore
specifically those additional third parties already intended to be
benefitted by the subcontract’s individual provisions.

For exanple, on its face, Section 15 s requirenent that
T.L. Janes exercise extrene care to avoid damage to existing
facilities contenplates the protection of third parties in addition
to Laine Co. and Texaco Tradi ng. Section 15, however, does not
specify those additional parties by nane. Any doubt about the
identity of those additional beneficiaries, however, is cleared up
by Section 19. At the very least, the parent and subsidiary of
Texaco Trading, to the extent they own existing facilities in the
vicinity of the excavation site, have a right to enforce this
provi si on.

In contrast to Section 15, the | anguage of Section 9(k)

makes no suggestion that the parties intended it to protect parties

beyond Laine Co. and Texaco Trading. On the contrary, the
provi sion states only that T.L. Janmes shall indemify Laine Co. and
Texaco Trading. The fact that the parties did not extend

indemmification rights to additional third parties makes sense
considering the apparent purpose of the provision. Wen drafting
t he subcontract, Laine Co. logically would want to ensure that it,
and in certain instances Texaco Tradi ng, woul d be shi el ded fromany
possibility liability resulting from the inproper actions of a
subcontractor. Both Laine Co. and Texaco Trading had a stake in
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the proper conpletion of the construction project. Neither T.L
Janes nor Lai ne Co. had any reason, however, to make T.L. Janes the
all-risk insurer for others when neither Laine Co. nor Texaco
Trading are exposed to liability thenselves. It defies reason to
assune that T.L. Janes, when subcontracting to performa relatively
smal | portion of the construction of the Poseidon Pipeline, would
expose itself to such far-reaching liability.

Despite the clarity of the | anguage set forth in Section
9(k), the majority concludes that Section 19 sonehow broadens T. L.
Janes’ s i ndemmi fication obligations by namng additional
beneficiaries. Yet, the mgjority itself concedes that “reliance on
boil erpl ate beneficiary provisions, in and of thenselves, is often
m spl aced when attenpting to denonstrate that the parties
contenplated and intended to confer the right sought to be
exercised by a third party.” Maj. Op. at 9. Because the
unanbi guous | anguage of Section 9(k) includes no suggestion that it
extends Texaco Trading's indemification rights for the benefit of
Texaco Pipeline and Texaco Inc., Section 19, a laundry Ilist of
possi bl e beneficiaries, has no bearing on its neaning.

In sum | believe Texaco Inc. and Texaco Pi pel i ne are not
intended third-party beneficiaries of indemification rights under

t he subcontract. As aresult, | wuld affirmthe district court’s

11Because Texaco Pipeline and Texaco Inc. are not intended third-party beneficiaries of Section
9(k)’ sindemnification provision, we do not need to reach theissue of whether Exhibit 3’ s exception
to indemnification gppliesin this case.

-18-



rulings dismssing Texaco Pipeline’s and Texaco Inc.’s contract
clains, denying as noot their notion for partial summary judgnent,

and di sm ssing their declaratory judgnent action.?

12Texaco Pi peline and Texaco Inc. have only asked this court to
determ ne whether they are entitled to indemification under
Section 9(k) of the subcontract. Thus, any argunents they could
have rai sed for breach of Sections 15 and 9(g) of the subcontract
are deened wai ved. See Carnon v. Lubrizol Corp., 17 F.3d 791, 794
(5" Gir. 1994).
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