IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31186
Summary Cal endar

CLI FTON JOSEPH GREEN
Peti ti oner- Appel | ant,
ver sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00-CV-86

 April 30, 2001

Bef ore HI GG NBOTHAM DUHE, and WENER, Circuit Judges.
PER CURI AM !

Cifton Joseph G een, Louisiana state prisoner # 96168, argues
that the district court erred in dismssing his 28 U S.C. § 2254
habeas petition based on it untineliness under 28 U S. C
§ 2244(d)(1) and the state procedural default bar. G een argues
that the State failed to disclose excul patory evidence that could

have been used at his trial to inpeach the identification testinony

of the victimin violation of Brady v. Muryland, 373 U S. 83

(1963).

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



A habeas petitioner has one year from the date that his
convi ction becones final by the conclusion of direct reviewor the
expiration of the time for seeking such review to file a habeas
application. 28 U S.C. 8§ 2244(d)(1)(A). Exceptions to the accrual
date of the one-year limtation period include a state-created
i npedinent to the petitioner’s filing of an application and the
di scovery of new facts supporting the claimwhich could not have
been discovered wth due diligence on an earlier date. See 28
US C 8§ 2244(d)(1)(B),(O,(D. The time during which a properly
filed application for state postconviction relief or other
collateral reviewis pending shall not be counted. See 28 U S. C
§ 2244(d)(2).

We assune w thout deciding that the prosecutor’s failure to
di scl ose the existence of a |aboratory report showng the results
of serological testing of a paper towel and the State’ s pl acenent
of the report in the incorrect crimnal file was a state-created
i npedi ment that del ayed the accrual date of the I[imtation period
on Geen’s Brady claimuntil Septenber 17, 1987. His claimwould
then not be barred by the statute of limtations. See 28 U S. C
§ 2244(d)(1)(B), (D, & 2244(d)(2).

The state court dismssed Geen's state postconviction
application pursuant to La. Code Crim P. Ann. art. 930.8 (West
Supp. 2000), which is an i ndependent and adequate ground regularly
i nvoked by Louisiana courts to bar untinely applications. See

Gover v. Cain, 128 F.3d 900, 902 (5th Gr. 1997). Wen a state-

court decision has rejected, pursuant to an adequate and



i ndependent state procedural bar, a constitutional claimthat is
presented in a federal habeas application, this court may not
review the nerits of the federal claimabsent a show ng of cause
and prejudice for the procedural default or a showing that failure
toreviewthe claimwould result in a mscarriage of justice. See

Boyd v. Scott, 45 F.3d 876, 879-80 (5th Cr. 1994).

We assune that the prosecutor’s nondisclosure of the report
and the msfiling of the report in another suspect’s file
constituted “cause” for Geen's failure to assert his Brady claim
in a state postconviction application within the state limtation

period. See Strickler v. Geene, 527 U S. 263, 284 (1999).

To establish “prejudice,” Geen nust convince the court that

““there is a reasonable probability’ that the result of the trial
woul d have been different if the suppressed docunents had been
disclosed to the defense.” 1d. at 289 (citation omtted). G een
has failed to denonstrate that he was prejudiced by the
nondi scl osure of the | aboratory report before his trial because he
failed to establish that the | aboratory test was conducted on the
actual paper towel used by the victim following the offense.
Further, the negative test results did not disprove that the
attenpted rape occurred but only reflected the absence of vagi nal
or semnal fluid on that particul ar towel.

Additionally, despite the testinony of Geen's three alibi
W t nesses, the discrepancy between the testinony that G een al ways

wore a beard and the victims description of the robber as clean

shaven, and the unusual circunstances surroundi ng the out-of-court



identification, the jury accepted the victim s unwaveri ng testi nony
that Green was the perpetrator. Green has failed to show that
there is a reasonable probability that the result of the tria
woul d have been different if the negative test results on a paper
towel had been presented to the jury.

Nor has Geen denonstrated that the admssion of the
| aboratory report at trial would have established his actual
i nnocence of the arned robbery offense.

Green also argues that his claim that the grand jury
forepersons in Calcasieu Parish have always been selected on a
discrimnatory basis is not procedurally barred. The district
court determned that this claimwas tine-barred by 28 U S. C
8§ 2244(d) (1) and al so procedurally defaulted.

It has been |ong been established that the conviction of a
bl ack defendant cannot stand under the Equal Protection O ause if
it is based on an indictnent froma grand jury from which bl acks

were excluded on the basis of race. See Rideau v. Witley, 237

F.3d 472, 484 (5th Gr. 2000). Thus, it was well-settled before
Geen’s trial that a bl ack defendant had the right to chall enge the
discrimnatory sel ection process of grand jury nenbers, including

the selection of the grand jury foreperson. See Rose v. Mtchell,

443 U. S. 545, 551 (1979).

G een has not denonstrated that if he had acted with due
diligence that he could not have discovered facts reflecting the
alleged pattern of discrimnatory selection of grand jury

forepersons in Calcasieu Parish in the years preceding his 1981



conviction. Geen has failed to show “cause” for his failure to
raise the issue in the state court within the state prescriptive
period. He has not shown that proof of a discrimnatory sel ection
process would establish his actual innocence. Thus, Geen has
failed to show that the district court erred in determning that
review of this claimis procedurally barred.

Because Green has failed to show that he acted wth due
diligence to discover the factual basis for this claim the
district court did not err in determning that this claimwas al so
untinely filed under 28 U.S.C. § 2244(d)(1).

The district court’s dismssal of Geen's 28 U S.C. § 2254
habeas petition is AFFI RVED.



