IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-31154
(Summary Cal endar)

MARI ON DI XON, ET AL,
Plaintiffs,

M CHELLE JAMES ORSQO
LEROY PERRY;
KEVI N DUTHU
Pl ai ntiffs-Appellants,

ver sus

FORD MOTOR CREDI T COVPANY
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NI SSAN MOTOR ACCEPTANCE CORPORATI ON
LOU SI ANA DEALER SERVI CES | NSURANCE, | NC.
FI RST ASSURANCE LI FE OF AMERI CA

AMERI CAN NATI ONAL | NSURANCE COVPANY,

Def endant s- Appel | ees.
KEVIN WELLS, JR.; Etc; ET AL,
Plaintiffs,
ver sus
LOUI SI ANA DEALER SERVI CES | NC.
FI RST ASSURANCE LI FE OF AMERI CA
CRESCENT CI TY NI SSAN EAST,

Def endant s- Appel | ees.




Appeal fromthe United States District Court
for the Eastern District of Louisiana
(Nos. 98- CV-2456-J; 99-CV-1819-1)

April 2, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants (collectively “Di xon”), who purchased
credit life insurance from Def endant s- Appel | ees | enders and credit
insurers (collectively “Ford”) in connection wth autonobile
financi ng, appeal the district court’s grant of summary judgnent to
Ford on their federal RICO clainms and di sm ssal w thout prejudice
of their pendent state-law clains. W affirm

| .
FACTS AND PROCEEDI NGS

In this consolidated action, D xon brings clains against Ford
under the Racketeer |Influenced and Corrupt O ganizations Act
(“RICO')! and the Louisiana Mdtor Vehicle Sales Finance Act

(“LMVSFA”),? seeking, inter alia, treble damages, costs, and

attorneys’ fees under the civil liability provisions of RICO. 2 The

gravanen of Dixon’s conplaint is that Ford allegedly engaged in a

" Pursuant to 5THQOR R 47.5, the court has determnm ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

118 U.S.C. § 1961 et seq.

2La. Rev. Stat. 6:951 et seq.

3See 18 U.S.C. § 1964(c).



mai | -fraud schene involving the sale and financing of credit life
i nsurance,* in connection with vehicle financing contracts, w thout
disclosing to the purchasers that (1) the credit life insurance
prem um includes an additional anmount of coverage for unearned
interest on the contracts, which interest is never owed, resulting
in the insurance of a non-existent risk; and (2) approxi mtely 60
to 70 percent of the credit life insurance premumis “pocketed” by
the vehicle dealer. Ford denies all liability.

To say that this case has had “a long and tortured history,”
as the district court put it, would be an understatenent; were we
to narrate this procedural odyssey in its entirety, our account
woul d include four transfers to three district court judges, two
dismssals fromthe district court acconpanied by two forays into
state courts, two changes in the naned plaintiffs, and four anended
conplaints. Only two recent episodes in this circuitous history,
however, are directly relevant to the i ssues that we nust deci de on
appeal today.

First, in May 2000, the district court denied both Ford s
motions to dismss the fourth anended conplaint for failure to
state a claimand its notion for sunmary judgnent; the district
court summarily concluded that after “considering all the

appl i cabl e | aw and standards, the Court does not believe this case

“Credit life insurance is insurance on the life of the
debtor for the security of the creditor in connection with a | oan
or other credit transacti on.



shoul d be dism ssed for failure to state a claimor for any other
reason, nor does it believe that summary judgnent is appropriate
under all the facts and circunstances.” Al t hough the district
court’s order reiterates the parties’ clainms and defenses, it does
not expl ain the reasoni ng behind the ruling.

Second, shortly after the district court made that ruling,
this case was transferred to another district court judge. |In July

2000, the transferee judge, sua sponte, ordered the parties to

brief the questions “whet her federal subject matter jurisdictionis
present in this case, and nore specifically, whether plaintiff has
a viable RICO claim” The transferee judge's directive was
nmotivated by a concession nmade by D xon’s counsel during ora
argunent on another notion that “the sole basis for federal
jurisdiction in this matter is [the] alleged claimunder RICJ.]”

After the parties filed their briefs, the district court
issued a ruling that dism ssed Dixon's RICO clains with prejudice
and di sm ssed pendent state-law clainms wthout prejudice. In a
t horough, well-reasoned opinion, the district court concl uded that

under Summt Properties, Inc. v. Hoechst, which we decided one

month after the earlier ruling by the previous judge on the notions
to dismss, a plaintiff nust plead detrinmental reliance on the
predicate mail fraud to state a viable RICO claim?® After

observing that Dixon had failed to plead such reliance, the

°See 214 F.3d 556, 562 (5th G r. 2000).
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district court then went outside the pleadings to find that “[i]n
fact, the representative plaintiffs have testified in depositions
that they did not rely on any representations or om ssions of the
defendants in deciding to purchase credit life insurance,” and
dismssed Dixon's RICO clains wwth prejudice. The district court
al so exercised its discretion to decline supplenental jurisdiction
over Dixon's state-law clains, and dismssed them wthout
prej udi ce.

Di xon now appeals to us, contending, inter alia, that the

district court (1) erred in dismssing the RICO clains wth
prejudice after considering evidence outside the pleadings but
W t hout providing the required notice or opportunity to respond to
that evidence, (2) erred in declining to apply the | aw of -t he-case
doctrine to the previous judge’'s earlier ruling on the viability of
the RICO clains, and (3) abused its discretion in declining to
exercise supplenental jurisdiction over the pendent state-|aw
clainms. W shall address these issues seriatim
1.
ANALYSI S

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the

sane standard as the district court.® A grant of summary judgnent

Morris v. Covan World Wde Myving, Inc., 144 F.3d 377, 380
(5th Gr. 1998). A though the district court styled its decision
as a dismssal for lack of subject matter jurisdiction, a reading
of the district court’s order discloses that the court properly
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is proper only if there is no genuine issue as to any materi al
fact. The novant may denonstrate such a | ack by pointing out the
absence of evidence to support an essential elenent of the
nonnovant’s claim as “a conplete failure of proof concerning an
essential el enment of the nonnoving party's case necessarily renders
all other facts inmaterial."’ |n deciding whether sunmary j udgnent
is proper, we nust view the facts and the inferences to be drawn
fromthemin the |light nost favorable to the nonnovant.® W review
a district court’s decision to decline to exercise supplenenta

jurisdiction over pendent state-law <clains for abuse of

exercised its federal -question jurisdiction and determ ned that

D xon had failed to establish a claimunder the federal statute
alleged in the conplaint. W have |ong recogni zed that “[w] here
the existence of a cause of action is inextricably bound up with
the question of this court’s subject matter jurisdiction, we
treat the dism ssal as one on the nerits under Rule 12(b)(6) or
as a grant of sunmmary judgnent under Rule 56.” See Carpenters
Local Union No. 1846 v. Pratt-Farnsworth, Inc., 690 F.2d 489,
499-500 n. 4 (5th Cr. 1982) (citation omtted). As the district
court considered material outside the pleadings in dismssing

Di xon’s federal claimwth prejudice, we treat the dism ssal as a
summary judgnent and review it accordingly. See Federal Rule of
Cvil Procedure 12(b) ("If . . . matters outside the pleading are
presented to and not excluded by the court, the notion shall be
treated as one for summary judgnent and di sposed of as provided
in Rule 56[.]"); see also Baker v. Putnal, 75 F.3d 190, 197 (5th
Cir. 1996) ("where a district court grants a notion styled as a
nmotion to dismss but bases its ruling on facts devel oped outside
t he pl eadings, we review the order as an order granting summary

j udgnent”).

‘Celotex Corp. v. Catrett, 477 U.S. 317, 323-25 (1986).

80 abi si onpbtosho v. City of Houston, 185 F.3d 521, 525 (5th
Cr. 1999).




di scretion.?®

B. Summary Judgnent on RICO d ai ns

Di xon argues that the district court erred by granting summary

j udgnent sua sponte to Ford on the RICO clains wthout providing

Di xon notice and a reasonable opportunity to respond to the
evi dence presented by Ford as required under Rules 12(b) and 56.
Ford counters that even if Dixon did not receive adequate noti ce,
the grant of summary judgnent shoul d neverthel ess be uphel d under
the harm ess error standard because a review of all D xon's
addi tional evidence discloses that there is no genuine issue of
material fact.® W agree.

Under Summit, a plaintiff nust denonstrate reliance on the
predicate mail fraud to establish the proxi mate causation required
under the RICO statute.'* Here, the district court concluded that
Di xon not only did not but also could not allege reliance, as “the

representative plaintiffs have testified in depositions that they

Batiste v. Island Records, Inc., 179 F.3d 217, 227 (5th
Cr. 1999).

1See Nowin v. Resolution Trust Corp., 33 F.3d 498, 504
(5th Gir. 1994).

11See 214 F.3d at 561-62. Dixon unsuccessfully attenpts to
evade the clear holding of Summt by distinguishing that case on
its facts: Summt, according to Dixon, involved
m srepresentati ons nade to persons other than the plaintiffs, on
which the plaintiffs did not rely; here, D xon clains,
“defendants directly participated in the transactions by which
[the plaintiffs] were danmaged.” But Summt itself nakes clear
that “any fraud during the sale of those products proxi mately
injured only those initial purchasers who relied on the all eged

m srepresentations[.]” 1d. at 560.
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did not rely on any representations or om ssions of the defendants
in deciding to purchase credit life insurance.” Even though it is
generally true that |eave should be liberally granted to anend
pl eadings for failure to state a cause of action, under the instant
ci rcunst ances, when it appears beyond doubt that the plaintiffs can
prove no set of facts to support their RICO clains, the grant of
summary judgnent to the defendants is proper. This is true even if
we assune that the plaintiffs did not receive sufficient sumary-
judgment notice.!® Accordingly, the district court did not err in
granting summary judgnent to Ford on D xon’s RI CO cl ai ns.

C. Law of the Case

D xon al so contends that the | aw of -t he-case doctrine bars the
district court fromholding that the plaintiffs RICO clains are
fatally defective. More specifically, Dixon argues that the
district court’s prior ruling on Ford's notions for dism ssal and
summary judgnent prior to the transfer of the case was “entitled to
substanti al deference” and should not have been di sturbed.

Ford responds, correctly, that wunder the |aw of-the-case

doctrine, a successor judge has the sane discretion to reconsider

12See Leatherman v. Tarrant County Narcotics Intelligence &
Coordination Unit, 28 F.3d 1388, 1398 (5th Cr. 1994) (*“Wen
there is no notice to the nonnovant, sumrary judgnent will be
considered harmless if the nonnovant has no additional evidence
or if all of the nonnovant's additional evidence is reviewed by
the appel |l ate court and none of the evidence presents a genuine
issue of material fact.”) (internal punctuation and citations
omtted).




an order as would the first judge, although the successor judge
should not overrule his predecessor’s order or judgnent nerely
because the successor judge wuld have decided natters
differently.®® But the doctrine does not apply when the prior
decision was erroneous, is no longer sound, or would create
injustice. In the instant case, our decision in Summit, which
clarified that RICO plaintiffs nust establish reliance on the
predicate mail fraud, was not available for consideration by the
predecessor judge in ruling on Ford s notions. Under these
ci rcunst ances, the | aw of-the-case doctrine erected no barrier to
t he successor judge’s consideration of the plaintiffs’ ability to
state a viable RICO claimin light of Summt’s supervening clear
hol ding that RICO plaintiffs nust allege and prove reliance on the
predi cate acts of alleged mail fraud.

D. Dismi ssal of Pendent State-Law d ai ns

In view of our decision that the district court providently
granted summary j udgnent to Ford on Di xon’s federal clains, we need
not linger long over Dixon’s contention that the district court
abused its discretion in declining to exercise supplenental
jurisdiction over Dixon's pendent state-law clains. Under 28
US C 8 1367(c)(3), the district court “may decline to exercise

suppl enental jurisdiction over aclaim. . . if . . . the district

13See United States v. O Keefe, 128 F.3d 885, 891 (5th GCir
1997).

14See i d.



court has dismssed all <clains over which it has origina
jurisdiction.” In general, the dismssal of state-law clains is
favored when, as here, (1) the federal clains to which they are
pendent are dismssed and (2) the factors of judicial econony,
conveni ence, and fairness to litigants are not present.?®®

In declining to exercise supplenental jurisdiction in the
instant case, the district court enphasized that (1) pretrial
preparation “has largely been I|imted to addressing the

jurisdiction issue,” (2) the issue of class certification has yet
to be addressed, and (3) no trial dates or other deadlines have
been established. In addition, the relevant provisions of the
Loui siana statute at issue here have yet to be interpreted by a
Loui si ana court.!® Under these circunstances, the district court
prudently concluded that “in the absence of any valid federal
claims and any justification stemmng from judicial econony
concerns of issues of convenience or fairness to litigants, which

m ght be present if this litigation were nore advanced,” it should

not “needl essly nake decisions concerning state law "'

15See @Quzzino v. Felterman, 191 F.3d 588, 594 (5th Cir.
1999) (citation omtted).

18See 28 U.S.C. § 1367(c) (listing anong the factors which a
court nust consider in deciding whether to exercise suppl enental
jurisdiction whether “the state claimraises a novel or conpl ex
issue of State law’).

"See al so Guzzino, 191 F.3d at 594 (“Needl ess deci si ons of
state | aw shoul d be avoided both as a matter of comty and to
pronote justice between the parties, by procuring for thema
surer-footed reading of applicable law. ”) (citation omtted).
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Accordingly, the district court did not abuse its discretion in
declining to exercise supplenental jurisdiction over D xon’'s
pendent state-law cl ai ns.
L1,
CONCLUSI ON

For the reasons expl ai ned above, the district court’s grant of
summary judgnent to Ford on Dixon's RICO clains and its di sm ssal
W t hout prejudice of Dixon's pendent state-law clains are

AFF| RMED.
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