IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31120

Summary Cal endar

HARTASH CONSTRUCTI QN, | NC
Plaintiff - Appellant
V.
DRURY | NNS | NC
Def endant - Appell ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00- CV- 1555

March 23, 2001
Before KING Chief Judge, and JONES and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Hartash Construction, Inc. appeals from
the district court’s grant of Defendant-Appellee Drury Inns,
Inc.”s notion to dismss. Because we find that the district
court properly enforced the forumselection clause provided in

the parties’ contract, we AFFIRM

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

On February 7, 2000, Hartash Construction, Inc. (“Hartash”)
sued Drury Inns, Inc. (“Drury”) in a Louisiana state court to
recover damages all egedly due for breach of a construction
contract. Under the contract, Hartash, as a subcontractor,
agreed to install walls and sheetrock in a renovation project at
the Drury I nns New Ol eans.

Pursuant to 28 U . S.C. 8§ 1441, Drury renoved the suit to
federal court on diversity grounds. Then, on June 15, 2000,
Drury noved to dism ss the case for inproper venue, relying on a
forum sel ection clause contained within the contract. The cl ause
provided that any litigation arising fromthe contract woul d be
mai ntained only in the St. Louis County Circuit Court in St.
Louis, Mssouri.? On August 15, 2000, the district court
concluded that the facts of the case “do not support a finding
that the forum selection clause is unreasonable” and di sm ssed
Hartash’s clains w thout prejudice.

Hartash tinely appeal ed.

2 Specifically, section XXIIl of the contract provided:

JURI SDI CTI ON AND VENUE. In case of any dispute between
Omer or Sub-Contractor arising out of, or relating to
this Agreenent, the parties agree that any litigation
or proceeding relating thereto shall be nmaintained only
inthe St. Louis County Circuit Court in St. Louis,

M ssouri. Sub-Contractor consents to the jurisdiction
and venue of said court.




1. STANDARD OF REVI EW
Because it is a question of law, this court reviews de novo

the enforceability of a forumsel ection clause. See Afram

Carriers, Inc. v. Meykens, 145 F.3d 298, 301 (5th Cr. 1998),

cert. denied, 525 U. S. 1141 (1999); Haynsworth v. The Corp., 121

F.3d 956, 961 (5th Cr. 1997).
I11. THE ENFORCEABI LI TY OF THE FORUM SELECTI ON CLAUSE
“A forum sel ection provision in a witten contract is

prima facie valid and enforceabl e unl ess the opposing party shows

t hat enforcement woul d be unreasonable.” Kevlin Servs., Inc. V.

Lexi ngton State Bank, 46 F.3d 13, 15 (5th Cr. 1995); see also

The Brenen v. Zapata Of-Shore Co., 407 U.S. 1, 10 (1972); Int’]

Software Sys., Inc. v. Anplicon, Inc., 77 F.3d 112, 114 (5th Cr.

1996).% The party opposing the forumsel ection clause bears a
heavy burden and nust denonstrate the follow ng by a clear
show ng:

(1) the incorporation of the forum sel ection cl ause
into the agreenent was the product of fraud or
overreaching; (2) the party seeking to escape
enforcenent “wll for all practical purposes be
deprived of his day in court” because of the grave

i nconveni ence or unfairness of the selected forum (3)

3 This circuit applies the “unreasonabl e” test, which was
articulated in The Brenen v. Zapata Of-Shore Co., 407 U.S. 1
(1972), to decide whether a forumselection clause is
enforceable. See Int’'l Software Sys., Inc., 77 F.3d at 114.
Wil e Brenen was an admralty case, this court has concl uded that
its holding also applies in other |egal contexts. See Haynsworth

v. The Corp., 121 F.3d 956, 962 (5th G r. 1997); Int’'|l Software
Sys., Inc., 77 F.3d at 114.




t he fundanental unfairness of the chosen |law wil|
deprive the plaintiff of a renedy; or (4) enforcenent
of the forum selection clause would contravene a strong
public policy of the forum state.

Haynsworth v. The Corp., 121 F.3d 956, 963 (5th Cr. 1997)

(citing Carnival Cruise Lines, Inc. v. Shute, 499 U S. 585, 595

(1991), and The Brenen, 407 U. S. at 12-13); see also Afram

Carriers, Inc. v. Meykens, 145 F. 3d 298, 301 (5th G r. 1998)

(stating that the clause itself nust “result[] fromfraud or
overreaching, . . . violate[] a strong public policy, or

deprive[] the plaintiff of his day in court.”), cert. denied, 525

U S 1141 (1999); Mtsui & Co. v. Mra MV, 111 F. 3d 33, 35 (5th

Cr. 1997).

Hartash argues first that if this court upholds the forum
sel ection clause, it would contravene “Louisiana public policy to
regul ate property and actions within its borders,” and it woul d
allow a foreign contractor to operate in Louisiana, but choose to
resolve its disputes in another jurisdiction. Hartash fails,
however, to cite any Louisiana case |law to denonstrate that this
is a “strong” public policy.*

We note, however, that Louisiana courts have adopted the

rule in Brenen, even in cases arising entirely under state |aw

4 Rather, Hartash asserts that this public policy is
denonstrated by the facts that Drury was obligated to conply with
Loui siana building restrictions and codes when constructing in
Loui si ana, that Louisiana | aw governs the paynent of contractors
and materialnmen in Louisiana, and that Hartash was permtted to
file a Statenent of Lien and Privilege pursuant to Louisiana | aw.
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See, e.qg., Pitts, Inc. v. Ark-lLa Resources, L.P., 30867, pp.3-4

(La. App. 2 Cir. 8/19/98), 717 So. 2d 268, 270 (“Wth Pitts thus
presenting insufficient proof to invalidate the forum sel ection
clause, we find the agreenent to be a voluntarily bargai ned-for
arrangenent between two contracting parties which effectively
sel ects M ssissippi as the dispute resolution forum”); Diqgital

Enters., Inc. v. Arch Telecom Inc., 95-30, p.2 (La. App. 5 Cr.

6/ 28/ 95), 658 So. 2d 20, 21 (enforcing forumselection clause
providing for venue in Texas, where contract did not result from
fraud or violate fundanental fairness). Accordingly, we agree
with the district court that the facts in this case are not
sufficient to denonstrate that enforcing the forumsel ection
clause would violate a strong Loui siana public policy, and
Hartash offers no jurisprudential support to suggest otherw se.
Next, Hartash contends that the forumselection clause is
fundanentally unfair and is al so a product of overreaching.
Hartash argues that the Brenen decision provides that a forum
selection clause is fundanentally unfair if there is serious
i nconveni ence of the contractual forumto one or both of the
parties to resolve their essentially |ocal disputes in a “renote
alien forum” Hartash asserts that because the w tnesses and
rel evant evidence remain in Louisiana, its ability to present its
case in Mssouri would be “greatly inpair[ed].” Moreover,

Hartash argues in support of its argunment of overreaching that



the contract is “one-sided,” and “[v]irtually every [contract]
provision is for the benefit of Drury.”

Again, we agree with the district court that, under the
facts of this case, the inconvenience of trying a case in one
state versus another is insufficient to invalidate a forum
selection clause. Mssouri is not the “renote alien foruni

di scussed i n Brenen. See Carnival Cruise Lines, Inc. v. Shute,

499 U. S. 585, 594 (1991) (stating that the court of appeals “did
not place in proper context this Court’s statenent in [Brenen]”
and finding that a different state is not the “renpote alien
forunmi contenplated in Brenen). |In Brenen, the Suprene Court
consi dered the inconvenience of the forumin the context of two
sophi sti cated conpani es and concl uded that had the agreenent been
between “two Anericans to resolve their essentially | ocal
disputes in a renote alien forum” i.e., out of the United
States, “[t]he renoteness of the forum m ght suggest that the

agreenent was an adhesive one[.]” The Brenen, 407 U S. at 16.

Contrary to Hartash’s assertion, the Suprenme Court, since Brenen
has found that requiring a citizen of one state to travel to

anot her state may cause inconveni ence, but does not automatically
render a forumselection clause fundanentally unfair. See

Carnival Cruise Lines, Inc., 499 U S. at 595 (concluding that

forum sel ection clause, which required a Washi ngton state
resident to bring suit in Florida, was not fundanentally unfair).
Furthernore, if at the tinme of contracting, the parties were
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aware of the inconveni ence of the chosen forum that
i nconveni ence will not render the forumsel ecti on cl ause

unenf or ceabl e. See The Brenen, 407 U. S. at 16. Hart ash has not

argued that it was unaware of the clause at the tine it
contracted with Drury. The clause itself was not hidden within
the | anguage of the contract. |ndeed, the contract was
relatively short, and the forumsel ection clause was partially in
bold print and underl i ned.

Mor eover, Hartash has not provided this court with any
evi dence to suggest that the forumselection clause was a product
of overreaching. |In the first instance, this case concerns two
sophi sticated parties negotiating a $1.26 mllion contract at

arns length. See, e.qg., Mtsui & Co., 111 F.3d at 36-37; Int’l

Software Sys., Inc., 77 F.3d at 116 (“[D]espite its size, |SSI

appears to be a fairly sophisticated business with experience in
negoti ati ng conpl ex governnental and private contracts.”). In
addition, when a party is asserting fraud or overreaching, that
party must denonstrate that the forumsel ection provision itself,
not the entire contract, is a product of overreaching. See
Haynsworth, 121 F.3d at 963 (“Fraud and overreachi ng nust be
specific to a forumselection clause in order to invalidate
it.”). As such, Hartash’s conclusory assertion that the contract
as a whole is one sided does not satisfy its burden.

Accordi ngly, we conclude that the sinple fact that the chosen

forum may be | ess convenient for Hartash does not render the
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forum sel ection clause fundanentally unfair and that there is no
evidence in the record to denonstrate that the forumsel ection
cl ause was a product of overreaching.

Finally, Hartash asserts that litigating the case in
M ssouri will be gravely difficult and inconvenient, such that
Hartash will be “deprived of its day in court.” Hartash raises
essentially the sanme argunents as those regardi ng fundanenta
fairness, and we reject themon the sane grounds.

In sum Hartash has not adduced sufficient evidence to
overcone the presunption of validity that this circuit and the
Suprene Court have placed on forumselection clauses. At best,
Hartash has denonstrated that M ssouri will be a | ess conveni ent
forum than Loui siana. As we have expl ai ned, however, such
i nconveni ence will not render a forumselection cl ause
unenforceabl e, especially when it is contained within a contract
negoti ated by two sophisticated parties.

| V. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court, dismssing Hartash’s clains w thout prejudice, is

AFFI RVED.



