IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31082
Conf er ence Cal endar

UNI TED STATES OF AMERI CA, ,

Pl ai ntiff-Appellee,
vVer sus
THUAN HUU HUYNH,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 00-CV-514-B
USDC No. 98-CR-71-ALL-B

 April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Thuan Huu Huynh noves this court for a certificate of
appeal ability (COA) to appeal the district court’s dismssal of
his 28 U S.C. § 2255 notion. The notion for COA is DEN ED AS
MOOT because Huynh did not tinely file a notice of appeal. The
district court did not abuse its discretion in determning that

Huynh’s untinely filing of his notice of appeal was not due to

excusable neglect. Halicki v. Louisiana Casino Cruises, Inc.,

151 F. 3d 465, 468-69 (5th Cr. 1998), cert. denied, 526 U S. 1005

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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(1999); United States v. dark, 51 F.3d 42, 44 (5th CGr. 1995).

Wthout a finding of excusable neglect, Huynh’s notice of appeal
filed on August 28, 2000, is untinely, and this court is wthout
jurisdiction over the appeal. Feb. R App. P. 3(a)(1).

Accordi ngly, the appeal is D SM SSED.



