IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31000
Conf er ence Cal endar

OrlS Y. MAGEE,,
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99-CV-3867-K

 April 11, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Qis Magee (Louisiana prisoner # 122932) appeal s the
district court’s dismssal of his federal habeas corpus petition
wherein he chall enged his 1994 convictions for attenpted first
degree nmurder and for being a felon in possession of a firearm

The district court dismssed the petition as tine-barred pursuant

to 28 U S.C. § 2244(d). Qur reviewis de novo. See Johnson v.

Cain, 215 F.3d 489, 494 (5th Gr. 2000).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Magee argues that although his state habeas application was
not filed during the one-year limtations period applicable to
his petition, the application should have tolled the limtations
period because it was “properly filed” in accordance with
Loui siana’s post-conviction rules. Although the tolling
provision in 8 2244(d)(2) applies to the one-year grace period,
Magee did not file his state application for post-conviction

relief until after the one-year grace period had expired,

therefore, no tolling applied. See Fields v. Johnson, 159 F. 3d
914, 916 (5th Cir. 1998); § 2244(d)(2). Moreover, Magee’'s
argunent is contrary to the plain | anguage of 8§ 2244(d)(2).
Section 2244(d)(2) provides for tolling during the tine that a
state habeas application is pending. In Wllians v. Cain, 217

F.3d 303, 310-311 (5th G r. 2000), this court noted that when the
petitioner’s state habeas application “ceased to be pendi ng”
before the one-year grace period began to run, no tolling

applied. In Flanagan v. Johnson, 154 F.3d 196, 199 n.1 (5th Cr.

1998), this court noted that the limtations period could run
before the filing of a request for habeas relief in the state

courts. The judgnent of the district court is AFFI RVED



