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PER CURI AM *
Plaintiff-Appellant Nancy Tanner appeals fromthe judgnent
of the district court that dism ssed her state-law retaliation
and 42 U.S.C. § 1983 cl ai ns agai nst Def endant s- Appel | ees

Loui siana State University Fireman Trai ning Program Al an Wl ker,

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



and Ruth Stevens. For the follow ng reasons, we AFFIRMin part,
REVERSE i n part, and REMAND
| . FACTUAL AND PROCEDURAL HI STORY

In this case, Plaintiff-Appellant Nancy Tanner sued
Def endant s- Appel | ees Loui siana State University Fireman Training
Program (“LSU’), Al an Wal ker, and Ruth Stevens (collectively
referred to hereinafter as the “Defendants”) for allegedly
retaliating against her for filing a sexual harassnment conpl aint
agai nst one of her supervisors. Tanner was enployed by LSU in a
Clerk 4 position. She began her enploynent on March 7, 1994, and
was term nated on January 23, 1996

Prior to her enploynment with LSU, Tanner was an enpl oyee of
the Departnent of Culture, Recreation and Tourism (“DCRT”) as an
adm ni strative secretary. Tanner began her enploynment wth DCRT
on March 22, 1992; however, she was di scharged effective August
7, 1992, during the probationary period for that position.

On February 22, 1994, Tanner applied for a position with
LSU.  On the application for the Clerk 4 position, Tanner |isted
her previous places of enploynent, including DCRT. She stated
that she left DCRT because the “position termnated.” In
response to a question asking whether Tanner had “ever been fired

froma job or resigned to avoid dism ssal,” Tanner answered

no. ” 2

2 Relevant to her discharge from DCRT, Tanner testified to
the following at trial: On August 6, 1992, she was sunmoned to a
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After serving her probationary period at LSU, Tanner was
made a permanent enpl oyee. Then, on Novenber 3, 1995, Tanner and
fell ow enpl oyees Janet Mtchell and Tanmmy Davidson filed witten
conpl ai nts of sexual harassnent agai nst one of their supervisors,
Janes Carroll.® As with all sexual harassnent conplaints, LSU s
Human Resour ces Departnent assigned one of its enpl oyees to
i nvestigate the conplainant’s personnel file. Ruth Stevens was

t he enpl oyee assigned this task,* and Stevens testified at trial

meeting with Alfred Trappey, the Assistant Secretary of DCRT, and
Char mai ne Washi ngton, Tanner’s i mredi ate supervisor. At that
nmeeting, Trappey gave Tanner a l|letter, which informed Tanner that
her probationary enploynent was term nated because she “ha[d] not
nmet the expectations of the departnent during [her] probationary
period.” Tanner questioned Trappey about the deficiencies in her
performance at DCRT and recei ved no response. Trappey inforned
Tanner that she could contact the Departnent of G vil Service if
she had further questions. Wen she |eft Trappey's office,
Tanner questioned Washi ngton regardi ng the reasons for her

di scharge. Unsure of the answer, Washi ngton went back into
Trappey’s office to inquire. Wen Washi ngton returned, she

i nformed Tanner that Tanner’s position was being elimnated and
that her duties were to be spread anong ot her enpl oyees.

3 Tanner testified at trial that Carroll would “hug on”
and “grab on” the student workers in her departnent at LSU.
Tanner stated that Carroll would often ask the wonen in the
departnent to give hima “little kiss” and a “little T.L.C.”
Furt hernore, Tanner observed Carroll lifting a femal e worker’s
dress and al so adjusting another female worker’s bra strap.
Tanner expl ained that she was never sexually harassed; however,
because she was one of the el dest enpl oyees, the student workers
“l ooked up to” her. Moreover, she testified that Carroll’s
actions made her very unconfortable. Therefore, Tanner testified
that she and the two other fenmale workers filed conplaints
agai nst Carroll.

4 In their “Statement of Facts,” the Defendants all ege
that Stevens was review ng Tanner’s file in response to a
grievance filed by Tanner agai nst her supervisor, Carolyn Sharp.
This grievance was filed on the sane day as the sexual harassnent
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that it was the “regul ar procedure” of LSU to pull the personnel
files of those individuals who file sexual harassnent conpl aints.
I n Decenber 1995, Stevens began her review of Tanner’s
personnel file. During that review, Stevens discovered a
di screpancy between DCRT' s |l etter explaining why Tanner was
termnated (i.e., she did not neet DCRT s expectations) and
Tanner’s reason for leaving DCRT (i.e., “position term nated”).®
Stevens took this information to Joan Thonpson, the Assistant
Director of Human Resources. As a result of this perceived
di screpancy in Tanner’s personnel file, on January 10, 1996,
Thonmpson and Al an Wal ker, the Director of the LSU Fireman
Training Program issued a letter of intent to term nate Tanner’s
enpl oynent. The stated reason for term nation was that Tanner
“falsif[ied]” her application.
Tanner was given an opportunity to respond, and on January
12, 1996, she submtted a witten explanation to Thonpson and
al so presented letters in support of her response from Charmai ne

Washi ngton and Myra Peak, Tanner’s supervisors at DCRT.

conplaint. Although Stevens testified that she was review ng
Tanner’s file because of the grievance, her testinony also
reflects that she reviewed Tanner’s file in response to the
sexual harassnent conplaint. W conclude that it is reasonable
to draw an inference fromthe testinony on this issue in favor of
Tanner, the nonnoving party. See Reeves v. Sanderson Pl unbing
Prods., Inc., 530 U S 133, 150 (2000) (stating that in review ng
all of the evidence in the record, courts “nust draw all
reasonabl e inferences in favor of the nonnoving party”).

5> See supra note 2.



Washi ngton’s and Peak’s letters confirmed Tanner’s submtted
explanation that, while her termnation letter from DCRT st ated
that she did not neet expectations, she was actually inforned
that her adm nistrative secretary position at DCRT was being
elimnated and that her duties were being distributed anong the
remai ni ng DCRT enpl oyees. Despite Tanner’s response and letters
i n support, LSU discharged Tanner.

On January 13, 1997, Tanner filed suit against the
Def endants in Louisiana state court,® alleging violations of her
rights under 42 U S.C. 8§ 1983, and retaliation under the
Loui si ana Human Ri ghts Act, LA Rev. STAT. ANN. 88 51:2231-51: 2265

(West 1998),7 and the Loui siana Enpl oynent Discrimnation Law,

6 Tanner al so brought suit against Thonpson. On April 22,
1998, however, Thonpson noved pursuant to Federal Rule of G vil
Procedure 4(nm) to dism ss the suit against her because Tanner
failed to serve her with process within the 120-day tine limt.
See FED. R Qv. P. 4(m (permtting the court to dism ss an
action on its ow initiative or upon a defendant’s notion if the
plaintiff fails to serve defendant within 120 days). A hearing
on the matter was set for February 19, 1999. |In her response to
the Defendants’ notion for sunmary judgnment, Tanner admtted that
she failed to serve Thonpson within the tinme limt set out in
Rule 4(m. There was no hearing on this issue, and the district
court appears to have never formally dism ssed Thonpson fromthe
suit. However, the district court’s final judgnent in this case
addressed only LSU, Wl ker, and Stevens, and Tanner does not
rai se any issues with respect to Thonpson on appeal. Therefore,
we proceed as if Thonpson is no longer a party to this case.

”  Section 51:2231 states in pertinent part:

It is the purpose and intent of the legislature by this
enactnent to provide for execution w thin Louisiana of
the policies enbodied in the Federal Cvil R ghts Act
of 1964, 1968, and 1972 and the Age Discrimnation in
Enmpl oynent Act of 1967, as anended; and . . . to
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LA. REv. STAT. ANN. 8§ 23:1006 (West 1996).8 On February 14, 1997
the Defendants renpoved the suit to federal court based on federal
question jurisdiction. The case proceeded to trial by jury on

June 12, 2000. At the close of Tanner’'s case in chief, the

safeguard all individuals within the state from

di scrim nation because of race, creed, color, religion,
sex, age, disability, or national origin in connection
with enploynent and in connection with public
accommodat i ons .

LA. Rev. STAT. ANN. § 51:2231(A).
8 Section 23:1006 provides in relevant part:

It shall be unlawful discrimnation in enploynent for
an enpl oyer to:

(a) Intentionally fail or refuse to hire, refer,

di scharge, or to otherwse intentionally discrimnate
against or in favor of an individual with respect to
conpensation, terns, conditions, or privileges of

enpl oynent because of race, color, religion, sex,
disability as defined in R S. 51:2232(11), or national
ori gin.

(b) Intentionally limt, segregate, or classify an
enpl oyee in a way which would deprive an individual of
enpl oynent opportunities, give a favor or advantage to
one i ndividual over another, or otherw se adversely or
favorably affect the status of an enpl oyee because of
race, color, religion, sex, disability as defined in
R S. 51:2232(11), or national origin.

LA. REv. STAT. ANN. 8§ 23:1006(B)(1). Section 23:1006 was repeal ed
in 1997. The current nondiscrimnation statute is codified in
several sections of Title 23. See LA Rev. STAT. ANN. 88 23: 321-
23: 325 (disability), 23:332-23:334 (race, color, religion, sex,
and national origin), 23:341-23:342 (pregnancy, childbirth, and
related nedical conditions) (Wst 1998 & Supp. 2001). Because
Tanner filed suit before the August 1, 1997 effective date of the
current provisions, 8 23:1006 governs this appeal. See King v.
Phel ps Dunbar, L.L.P., 98-1805, p.5 (La. 6/4/99), 743 So. 2d 181,
185.




Def endants noved for judgnent as a matter of |law. The district
court granted the notion, dismssing all of Tanner’s cl ai ns.
Tanner tinely appeal ed.
1. STANDARD OF REVI EW
We review de novo a district court’s grant of a notion for
judgnent as a matter of |aw, applying the sane standard as the

district court. See Russell v. MKinney Hosp. Venture, 235 F. 3d

219, 222 (5th Cr. 2000); see also OGden v. Cktibbeha County,

Mss., --- F.3d ----, No. CV.A 99-60878, 2001 W 293511, at *5
(5th Gr. Mar. 27, 2001). “Judgnent as a matter of lawis
appropriate if ‘“there is no legally sufficient evidentiary basis
for a reasonable jury to find for that party on that issue.’”
Russell, 235 F.3d at 222 (quoting FED. R Cv. P. 50(a)). A
district court may grant a notion for judgnent as a matter of |aw
only if the facts and inferences point so strongly in favor of

one party that reasonable m nds could not disagree. See

Piotrowski v. Gty of Houston, 237 F.3d 567, 576 n.9 (5th G

2001). In reviewwng all of the evidence in the record, we “nust
draw all reasonable inferences in favor of the nonnoving party,
and [we] may not nmake credibility determ nations or weigh the

evi dence. Reeves v. Sanderson Plunbing Prods., Inc., 530 US.

133, 150 (2000); see also Russell, 235 F. 3d at 222; (Oden, ---

F.3d at ----, 2001 W 293511, at *5.

I'11. STATE RETALI ATI ON CLAI M AGAI NST LSU



Because LA. Rev. STAT. ANN. 8 23:1006 is simlar in scope to
Title VII, 42 U. S.C. §8 2000e et seq., Louisiana courts “have
| ooked to federal jurisprudence to interpret Louisiana

discrimnation laws.” King v. Phel ps Dunbar, L.L.P., 98-1805,

p.7 (La. 6/4/99), 743 So. 2d 181, 187; see also N chols v. Lews

G ocer, 138 F.3d 563, 566 (5th Cr. 1998) (“Courts have
continually turned to federal enploynent discrimnation |aw,
including Title VIl and the well -devel oped jurisprudence ari sing
thereunder, for interpretation of Louisiana' s anti-discrimnation
statute.”). In our evaluation of clains of retaliation in the
wor kpl ace, this court enploys the burden-shifting framework of

McDonnel |l Douglas Corp. v. Geen, 411 U S. 792, 802-04 (1973).

See Haynes v. Pennzoil Co., 207 F.3d 296, 299 (5th G r. 2000);

cf. Geer v. Dresser Indus., Inc., 98-129, p.5 (La. App. 3 Cr.

7/1/98), 715 So. 2d 1235, 1238 (discussing the McDonnell Dougl as

framework for state-law discrimnation cases).

To establish a prima facie case of retaliation, Tanner nust
denonstrate the followng: (1) that she engaged in activity
protected by Title VII, (2) that LSU took adverse enpl oynent
action against her, and (3) that a causal connection exists
between the protected activity and the adverse enpl oynent acti on.

See Thomas v. Tex. Dep’'t of Crimnal Justice, 220 F.3d 389, 394

(5th Gr. 2000); see also (Lee) Evans v. Gty of Houston, ---

F.3d ----, No. CIV.A 99-20778, 2001 W. 277839, *5 (5th G r. Mar
21, 2001). The district court concluded that it was undi sputed
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t hat Tanner denonstrated the first two elenents, as she filed a
sexual harassnent conplaint and was subsequently fired. However,
i nstead of analyzing the evidence adduced by Tanner to determ ne
if it was sufficient to establish whether there was a causal
connection between Tanner’s grievance filing and her discharge
fromLSU the district court proceeded to determ ne whether LSU
presented a legitimate, nonretaliatory reason for Tanner’s
di schar ge.

We concl ude that Tanner’s evidence establishes a prim facie
case of retaliation. W agree with the district court that when
Tanner filed her sexual harassnment conplaint against Carroll, she

engaged in an activity protected by Title VII. See Haynes, 207

F.3d at 299; Collins v. Baptist Menmil Geriatric Cr., 937 F.2d

190, 193 (5th G r. 1991). Moreover, there is no question that
she was subjected to an adverse enpl oynent action, i.e., her

di scharge from LSU. See Mattern v. Eastnman Kodak Co., 104 F. 3d

702, 707 (5th Gr. 1997) (clarifying that “adverse enpl oynent
actions” are “[u]ltimte enpl oynent decisions[, which] include
acts such as hiring, granting |eave, discharging, pronoting, and
conpensating” (internal quotations and citations omtted)).
Finally, although not resolved by the district court, we are
satisfied that the evidence adduced by Tanner in her case in
chief nmet the third elenent of her prima facie case. This court
has held that “[c]l ose tim ng between an enpl oyee’s protected
activity and an adverse action against [her] may provide the
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causal connection required to make out a prim facie case of

retaliation.” (Lee) Evans, --- F.3d at ----, 2001 W. 277839, at

*7 (internal quotations omtted) (second alteration in original)

(quoting Swanson v. Gen. Servs. Admn., 110 F. 3d 1180, 1188 (5th

Cr. 1997)). However, in order to establish a causal connection
via nmere tenporal proximty, the enployer’s adverse enpl oynent
action nmust follow fairly soon after the enpl oyee’s protected

conduct. See Fyfe v. Gty of Fort Wayne, 241 F.3d 597, 603 (7th

Cir. 2001); see also dark County Sch. Dist. v. Breeden, No.

Cl V. A. 00- 866, 2001 W 402573, *3, —S. C. --- (Apr. 23, 2001)
(“The cases that accept nere tenporal proximty between an

enpl oyer’ s know edge of protected activity and an adverse

enpl oynent action as sufficient evidence of causality to
establish a prima facie case uniformy hold that the tenpora
proximty nust be ‘very close.’”). As recognized by this court

in (Lee) Evans v. City of Houston, four nmonths has been found to

be sufficient to denpbnstrate a causal connection. See --- F.3d
at ----, 2001 W 277839, at *7. In this case, Tanner submtted
her harassnent conpl aint on Novenber 3, 1995, an investigation of
her personnel file began within a nonth, and she was fired a
l[ittle over a nonth |ater. W conclude that this chain of events
and short tine |apse are sufficient to denonstrate the causal
connection necessary to conplete Tanner’s prinma facie case of

retaliation.
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Wth Tanner’s prima facie case cones an inference of

unlawful retaliation, see Blow v. Cty of San Antonio, Tex., 236

F.3d 293, 296-97 (5th Gr. 2001), and under MDonnell Dougl as,

the burden shifts to LSUto provide a legitimate, nonretaliatory
reason for Tanner’s discharge. See 411 U S. at 802; Blow, 236
F.3d at 297. This is a burden of production and not persuasion.
See Reeves, 530 U. S. at 142. LSU asserts that it discharged
Tanner because of the discrepancy between her answers on her LSU
enpl oynent application and the letter of discharge from DCRT.
LSU contends that it has a “policy” of term nating enpl oyees for
“falsifying” their applications. W conclude that this

expl anation satisfies LSU s burden of producing a legitinmate,
nonretaliatory reason for Tanner’s discharge.

Because LSU produced a nonretaliatory reason for discharging
Tanner, the presunption of retaliation created by Tanner’s prina
facie case “drops out of the picture” and the trier of fact nust
answer the “ultinmate question”: whether Tanner has denonstrated

that LSU intentionally retaliated against her. See Russell, 235

F.3d at 222: see al so Reeves, 530 U. S. at 143: (Leroy) Evans V.

Cty of Bishop, 238 F.3d 586, 590 (5th G r. 2000). To show that

LSU intentionally retaliated agai nst her, Tanner can rely on
evidence that LSU s proffered reason was a pretext for unlawful

retaliation, see Russell, 235 F.3d at 222, and the “trier of fact

may still consider the evidence establishing the plaintiff’s

prima facie case ‘and inferences properly drawn therefrom.
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on the issue of whether the defendant’s explanation is

pretextual.’” Reeves, 530 U S. at 143 (quoting Tex. Dep’'t of

Cnmty. Affairs v. Burdine, 450 U. S. 248, 255 n.10 (1981)); see

al so Russell, 235 F.3d at 222-23. Accordingly, “a plaintiff’s

prima facie case, conbined with sufficient evidence to find that
the enpl oyer’s asserted justification is false, my permt the
trier of fact to conclude that the enployer unlawfully
[retaliated].” Reeves, 530 U S. at 148.

The district court found that there was “absolutely no
evi dence what soever that the actions taken were a pretext for
illegal retaliation against . . . Tanner.” W disagree and,

t herefore, conclude that Tanner adduced sufficient evidence in
her case in chief for a trier of fact to find that LSU s
justification was fal se and that the evidence, conbined with
Tanner’s prima facie case, was sufficient for her to survive
judgnent as a matter of |aw.

In response to her letter of term nation, Tanner presented
LSUwith letters fromtwo of her former DCRT supervisors, which
appear to support Tanner’s justification for indicating on her
LSU enpl oynent application that she had never been fired. Tanner
testified, and the letter witten by WAashi ngton in support
reveal ed, that Tanner had been infornmed that her position was
being elimnated and her duties were to be distributed anong the
remai ni ng enpl oyees in her departnment at DCRT. Moreover, and
significantly, at the tinme Tanner was hired by LSU, the
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di screpancy was noted, or “flagged,” by the Departnent of Cvil
Service. Although Tanner’s enploynent file renmained at the
Departnent of Cvil Service, Stevens testified at trial that the
Departnent of Cvil Service nust contact LSU regardi ng any
“flags” and nust also provide LSUwth all of the information on
an enpl oyee. Therefore, LSU was apparently aware of the
di screpancy at the tinme of Tanner’s hiring. The fact that LSU
deci ded over one year and nine nonths after hiring Tanner and
coi ncidental ly subsequent to the filing of Tanner’s sexual
harassnment conplaint to act on the discrepancy further | ends
credence to Tanner’'s allegations of pretext.?®

Mor eover, after Tanner submtted the letters from Washi ngton
and Peak in support of her response, Stevens testified that,
ot her than checking to see if Washington was still enployed at
DCRT, she made no other attenpt at contacting Washington. It
al so appears that Peak was not contacted about her letter. A
juror could reasonably conclude that, when discharging a
per manent enpl oyee with an arguably valid explanation for the
di screpancy that precipitated her firing, this investigation into

the circunstances of her prior term nation was inadequate.

° W also note that after her term nation at LSU, Tanner
again applied for civil service enploynent. She was contacted by
the Loui siana State Police and asked to interview After a
background check, she was hired to the Gam ng Division. Even
wth her termination fromLSU for “falsifying her enploynent
application,” Tanner’s civil service record still reflects that
the Departnent of G vil Service deens her eligible for rehire.
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Additionally, there is testinony in the record that may | ead a
reasonable trier of fact to conclude that LSU also failed to

i nvestigate adequately the conplaint filed against Carroll.
Tanner testified that after submtting a witten statenent
regardi ng the sexual harassnent, she received no further contact
fromLSU regarding her allegations. LSU did not indicate whether
Carroll was disciplined or notify Tanner of the outconme of any

i nvestigation. Furthernore, Tanner testified that no one from
LSU contacted her for any further information regarding the

all egations in her conplaint.

Tanner also testified that, after submtting the sexua
harassnent conplaint, she, Mtchell, and Davi dson were
“scrutinized” by their office manager and that Tanner’s i mmedi ate
supervi sor advised her that she could no | onger speak to the
student workers in her departnent. |In addition, Tanner’s
supervi sor began to require Tanner to submt a list of the
certificates she had issued at the end of each working day;
Tanner testified that she had never been required to do this
prior to her subm ssion of the sexual harassnent conpl aint.

In sum we nake no credibility assessnents nor do we wei gh
the evidence presented by Tanner in her case in chief; however,
we do conclude that reasonable m nds could debate whether this
evi dence, and the inferences that could be reasonably drawn
therefrom denonstrate that LSU s proffered justification for
di scharging Tanner was false and that LSU did, in fact, retaliate
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agai nst Tanner for submtting her sexual harassnent conpl aint.

See Piotrowski v. Gty of Houston, 237 F.3d 567, 576 n.9 (5th

Cir. 2001) (“The district court properly grants a notion for
judgnent as a matter of lawonly if the facts and inferences
point so strongly in favor of one party that reasonable m nds
could not disagree.”). Because we believe that Tanner
established a prima facie case of retaliation and introduced
sufficient evidence for a trier of fact to reject LSU s reason
for her termnation, and thus “infer the ultimte fact of
[retaliation] fromthe falsity of [LSU’'s explanation,” Blow, 236
F.3d at 297, we conclude that the district court’s grant of

judgnent as a matter of |aw was i nproper.

| V. SECTI ON 1983 CLAI M AGAI NST WALKER AND STEVENS
Tanner al so contests the district court’s concl usion that
Wal ker and Stevens were not |iable under 42 U S.C. § 1983.1°

Regardi ng Wal ker, the district court found that there was “no
evi dence what soever regarding anything that . . . Walker did in

connection with the acts that [Tanner] contends constituted

10 I'n her brief, Tanner asserts that, by “investigating her
and ultimately causing her termnation,” Wal ker and Stevens
violated the following rights: (1) her property right in her
public enploynent as a tenured civil servant, (2) her First
Amendnent right of free speech, and (3) her right to engage in
“other concerted activities” for the “nutual aid or protection of
enpl oyees” under the National Labor Rel ations Act.
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retaliation.” The court determ ned that the evidence advanced by
Tanner denonstrated only that Wal ker “occup[ied] the position
that he occupied with L.S. U at the tine that these actions
occurred.” As to Stevens, the district court found that, at al
times, Stevens worked under the direction of Thonpson and
reported all of her findings to Thonpson. The court concl uded
that it was undi sputed that Stevens took no part in the decision
to termnate Tanner. Finding the evidence presented by Tanner to
be legally insufficient to find liability on the part of either
Wal ker or Stevens, the district court granted the Defendants’
nmotion for judgnent as a matter of |aw

To state a cause of action under § 1983, a plaintiff nust
identify individuals “who were either personally involved in the
constitutional violation or whose acts are causally connected to

the constitutional violation alleged.” Anderson v. Pasadena

| ndep. Sch. Dist., 184 F.3d 439, 443 (5th Gr. 1999); see

al so Murphy v. Kellar, 950 F.2d 290, 292 n.7 (5th Gr. 1992);

Lozano v. Smth, 718 F.2d 756, 768 (5th Gr. 1983). After our

review of the trial transcript, we agree with the district court
that aside from Wal ker’s supervisory position at LSU and his and
Thonpson’s signatures on the termnation |etter, he had no other
personal involvenent with Tanner’s term nation. |Instead, the
testinony reveal ed that Thonpson led the investigation and nade
the final decision to termnate Tanner. W also agree that

St evens, al though the human resources enpl oyee who revi ewed
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Tanner’s file, was nerely follow ng Thonpson’s explicit
instructions and was at all tinmes required to report to Thonpson.
The testinony reveal ed that Stevens was in no way involved in the
deci sion to discharge Tanner, and Tanner has provided no evi dence
or argunent to the contrary. As such, we conclude that neither
Wl ker nor Stevens was personally involved in any alleged
constitutional violations and neither person’s acts were causally
connected to the alleged violations.

In nerely one page of briefing, Tanner conclusorily argues
t hat she has a cause of action under 8 1983 and points to rights
that she clains are inplicated. She cites no caselaw to support
her clainmed rights and provi des absolutely no argunent or facts
denonstrating how any of Wal ker’s and Stevens’s al |l eged acts
violated those rights. W agree with the district court that
Tanner failed to provide sufficient evidence to denonstrate that
either Wal ker or Stevens violated a right of Tanner’s that is
protected by federal or state law. As such, her § 1983 cl ains
agai nst these defendants fail.

V. EXCLUSI ON OF EVI DENCE OF THE CI VI L SERVI CE
COW SSI ON DECI SI ON

Finally, Tanner argues that the district court abused its
di scretion in excluding evidence of the Cvil Service
Comm ssion’s (the “Comm ssion”) decision regarding LSU s | ack of

cause to term nate Tanner. Tanner contends first that the

17



evidence was “clearly relevant” to the issue whether LSU s
justification for discharging her was pretext. Next, Tanner
asserts “[n]Jot only should the Comm ssion decision have been
all owed into evidence, the defendants should have been
[col lateral ly] estopped fromarguing that the proffered reason
for termnation was in fact made in good faith or for cause.” W
di sagree with each of Tanner’s argunents.

This court reviews a district court’s evidentiary rulings

under an abuse of discretion standard. See Battle v. Menil Hosp.

at Gulfport, 228 F.3d 544, 550 (5th Gr. 2000). Under Federal

Rul e of Evidence 103(a), an error in the exclusion of evidence is
not grounds for reversal unless substantial rights are affected.

See FED. R EviD. 103(a); Reddin v. Robinson Prop. Goup Ltd.

P shp, 239 F.3d 756, 759 (5th Cr. 2001). Furthernore, we review
a district court’s decision to apply collateral estoppel for an

abuse of discretion. See Aquillard v. McGowen, 207 F.3d 226, 228

(5th Gr.), cert. denied, 121 S. C. 184 (2000).

After her termnation fromLSU, Tanner appeal ed her

di scharge to the Comm ssion. After reviewing the record of a
hearing held by a referee, the Comm ssion determ ned that LSU did
not have cause to di scharge Tanner. The Conm ssion took judici al
notice of the fact that the phrase “fired froma job,” as was
used on LSU s enpl oynent application, is a “colloquialismfor
havi ng been involuntarily renoved froma job because of fault”
and determned that it appeared to be “very reasonable for

18



[ Tanner] to conclude that she had not been renoved from DCRT
because of her fault.” The Comm ssion ultinmately concluded that
LSU had failed to denonstrate that there was “cause for any
action against [Tanner].”

The district court determ ned that the Conm ssion’s findings
were not relevant to the issue whether LSU retali ated agai nst
Tanner. The district court also stated that “to admt the
evidence, | think, would run into the teeth of [Federal Rule of
Evi dence] 403, in that not only would the evidence have to be
i ntroduced, but then the jury would al so have to be instructed,
or adnonitions would have to be given as to whatever |imted
pur pose woul d be served by this evidence.”

We conclude that the district court was within its
discretion in refusing to admt evidence of the Comm ssion’s
deci sion. The Conmm ssion was not presented with the issue before
the district court, i.e., whether LSU retaliated agai nst Tanner
for engaging in protected conduct. Therefore, we believe the
district court could fairly conclude that the evidence of its
deci sion was not relevant to the issue at hand and that, if the
evi dence had any probative value at all, it was substantially
out wei ghed by prejudice and the conplications involved in
explaining the limted purpose of the evidence to the jury. See

FED. R EviD. 403; see al so Canpbell v. Keystone Aerial Surveys,

Inc., 138 F.3d 996, 1004 (5th Gr. 1998) (“*A district court has
broad discretion in assessing adm ssibility under Rule 403, and

19



we review only for an abuse of that discretion.” (alteration

omtted) (quoting United States v. Mrris, 79 F.3d 409, 411 (5th

Cr. 1996))).

As for Tanner’s col |l ateral estoppel argunent, LSU asserts
t hat Loui siana | aw does not recogni ze the doctrine. Admttedly,
Loui siana courts are not of one m nd regardi ng whether coll ateral
estoppel exists under the law of their state. Wiile it appears
that many Loui siana courts have traditionally declined to
recogni ze coll ateral estoppel, it also appears that other courts
have concluded that a 1990 anendnent to Louisiana’s res judicata
statute subsumed the doctrine. See LA Rev. STAT. ANN. 8§ 13:4231

(West 1991). Conpare Steptoe v. Lallie Kenp Hosp., 93-1359, p.6

(La. 3/21/94), 634 So. 2d 331, 335 (“[C]ollateral estoppel or

i ssue preclusion is not a valid Louisiana defense[.]”), Avenal V.
Loui si ana, 99-0127, p.4 (La. App. 4 Cr. 3/3/99), 757 So. 2d 1

11 (on application for reh’g) (“Louisiana |aw, which clearly
pertains to the state law clains in this case, does not recognize

the doctrine of collateral estoppel.”), and Diez v. Daigle, 96-

1174, p.5 (La. App. 4 Cir. 12/27/96), 686 So. 2d 966, 969 (“To

the extent that the trial judge relied on the doctrine of

col l ateral estoppel in reaching his decision, that was error.

Al t hough defendants cite nunerous federal cases in support of

t hat position, Louisiana |aw, for whatever reason, has

steadfastly refused to accept that doctrine.”), wth LA Rev.

STAT. ANN. 8§ 13:4231 cmt. b (“R S. 13:4231 al so changes the | aw by
20



adopting the principle of issue preclusion.”), and Hudson v. Gty

of Bossier, 33,620, p.7 (La. App. 2 Gr. 8/25/2000), 766 So. 2d
738, 743 (“La. R S. 13:4231 enbraces the broad usage of the
phrase ‘res judicata to include both claimpreclusion (res
judicata) and issue preclusion (collateral estoppel).”).
However, we need not resolve the question whether collateral
estoppel is a valid doctrine in Louisiana because, even assum ng
t he doctrine exists under Louisiana |aw, Tanner’s coll ateral
est oppel argunent m sses the nmark.

“Under issue preclusion or collateral estoppel, . . . once a
court decides an issue of fact or |aw necessary to its judgnent,

t hat decision precludes relitigation of the sane issue in a

different cause of action between the sane parties.” Hudson,
33,620 at p.7, 766 So. 2d at 743 (enphasis added). As noted
above, the issue of cause as determ ned by the Conm ssion is not
the same as the issue whether LSU s proffered reason for Tanner’s
di scharge was in fact nade in good faith and not a pretext for
retaliation. Mreover, the Conmm ssion did not address LSU s

all eged good faith or reasonable belief that Tanner falsified her
application. Therefore, because the Comm ssion’s concl usion
regardi ng Tanner’s reasonable belief as to her termnation from
DCRT does not correspond to the issue that was before the
district court, the district court did not abuse its discretion

in not according the decision preclusive effect.
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VI . CONCLUSI ON

The district court’s judgnent granting the Defendants’
nmotion for judgnent as a matter of |law on Tanner’s § 1983 claim
is AFFI RVED. However, we REVERSE the district court’s judgnment
granting the Defendants’ notion for judgnent as a matter of |aw
on Tanner’s state-law retaliation claimand REMAND for further
consideration. Because we affirmthe district court’s judgnment
as to Tanner’s federal claim the district court nay exercise its
di scretion in determ ning whether to retain Tanner’s state-| aw
claimor to dismss it without prejudice so that Tanner may file
it in state court. See 28 U S.C. § 1367(c). Each party shal

bear its own costs.
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