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Bef ore DAVI S, BENAVI DES and STEWART, Circuit Judges.
PER CURI AM *

L.S. Pouncy and O yde O Neal appeal the sentences foll ow ng
their guilty plea convictions. Pouncy pleaded guilty to
conspiracy to possess with intent to distribute 50 or nore grans
of cocaine base. O Neal pleaded guilty to conspiracy to possess
wth intent to distribute 500 or nore grans of cocaine. Both
Pouncy and O Neal assented to a forfeiture-of-property count
under 21 U. S.C. 8 853. Roy Lee Debose was convicted by a jury of
two conspiracy counts, one to possess with intent to distribute
500 or nore grans of cocaine and one to possess with intent to
distribute 50 or nore grans of cocai ne base.

Pouncy argues that $100 special assessment should not have
been i nposed for his forfeiture count. However, Pouncy did not
raise this objection in the district court, and he has not shown
that the inposition of the special assessnent was plain error.

See United States v. Hernandez- Guevara, 162 F.3d 863, 870 (5th

Cr. 1998); Fed. R Cim P. 52(b). His sentence is AFFI RVED

O Neal argues that the district court should have credited
his offense | evel by two because O Neal was a m nor participant
in the offense. Qur review of the presentence report and
sentencing record reveals that the district court did not clearly

err by not sustaining O Neal’'s role-in-the-offense objection.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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See United States v. Zuniga, 18 F.3d 1254, 1261 (5th Cr. 1994).

O Neal was al so i nmposed a $100 speci al assessnment for his
forfeiture count; however, |ike Pouncy, he does not show that the
speci al assessnent was plain error. O Neal’s sentence is

AFFI RVED,

Debose argues that there was insufficient evidence to
support his conviction for either of his conspiracy counts, that
there was a material variance between the trial evidence and the
conspiracy allegations in the indictnent, that the district court
shoul d have sentenced Debose within the Sentencing CGuidelines
range for count two because he satisfied the requirenents of the
safety-val ve provision, that he should have been assessed only
one crimnal history point, and that he should have received a
mnimal -rol e-in-the-offense adjustnent to his offense |evel.

Qur review of the trial evidence reveals that Debose was
aware of the conspiracy and that he took actions to participate

in the conspiracy. See United States v. Puig-Infante, 19 F. 3d

929, 936 (5th Cr. 1994); United States v. Mrris, 46 F.3d 410,

416 (5th Gr. 1995). The evidence at trial did not prove that
Debose was involved in a conspiracy different than the one
alleged in the indictnent; nor were Debose’s substantial rights

affected. See United States v. Mrgan, 117 F.3d 849, 858 (5th

Cr. 1997); United States v. MKkolajczyk, 137 F.3d 237, 243 (5th

Cir. 1998). The calculation of his crimnal history category was

correct, Debose did not neet the requirenents of 18 U S. C
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8§ 3553(f), and he was not entitled to be sentenced under the

safety-val ve provision. See United States v. Flanagan, 80 F. 3d

143, 146 (5th G r. 1996). The district court’s refusal to credit
Debose’s offense level for a role-in-the-of fense adjustnment was

not clear error. See Zuniga, 18 F.3d 1254, 1261

Debose’ s conviction and sentence are AFFI RVED. Pouncy’s and

O Neal s sentences are AFFI RVED



