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EDI TH H JONES, Circuit Judge:”

Defendant Jerry WItz challenges several aspects of his
sentence following a guilty plea. First, he contends that the
district court did not conply with the requirenments of Federal Rule
of Crimnal Procedure 11 during the guilty plea colloquy. Second,

he argues that, in light of Apprendi v. New Jersey, 530 U S. 466,

120 S. . 2348 (2000), his supervised release term should be

nmodi fied. Finding that the defendant was prejudiced by the Rule 11

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



error, we remand his guilty plea as to count 13. W also nodify
hi s supervised rel ease termin accordance with this circuit’s post-
Apprendi case | aw.

BACKGROUND

Defendant Jerry WItz was involved in various crines,
i ncl udi ng conspiracy to di stribute drugs, possession of firearns by
a felon, and assault on an officer. On separate occasions, the
police found both drugs and firearnms on WIltz after either
conducting surveillance or receiving tips about illegal drug
transactions.?

WIltz and his co-defendant Atiba Pilart were initially
indicted in January of 1999 by a grand jury on four counts for
viol ations of the Federal Gun Control Act, the Federal Controlled
Subst ances Act, and for assaulting a federal officer. He pled not
guilty to each of these crines. A superseding indictnment was

returned on Novenber 19, 1999, charging both wth additional

. For exanple, in 1997, police officers saw WIltz sell
cocai ne, and then upon obtaining a search warrant they confiscated
firearnms, approximately 400 granms of crack cocaine and cocaine
powder. In the sumrer of 1998, the police confiscated $154 and 20

grans of crack cocaine from him In October 1998, the police
detained WIltz and three other nen, and subsequently found 43 grans
of crack cocaine in a nearby backyard. In January of 1999, the

police received tips that Wltz was selling heroin out of his hone.
After obtaining a search warrant, they arrested Wltz. During the
arrest, WItz assaulted a FBI special agent. They found 1/4
kil ogram of heroin, $9,000, a .45 caliber subnmachine gun and a
Lorcin 9mm sem automatic pistol, anong ot her weapons.
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crimes.? One nonth later, WItz once again entered a not guilty
plea on all counts. At the sane tinme, WIltz and the governnent
were negotiating the terns of a plea agreenent.

In early 2000, WIltz agreed to plead guilty to counts 1, 2, 4,
13, 14 and 15. The remaining counts were dism ssed. Bef ore
accepting the guilty plea, the district court advised WIltz about,
and ascertained that he understood, the maximum and m ni num
penalties for each of the counts. The district court judge asked
Wtz whet her he needed the judge to further reviewthe indictnent.

The district court erred in its discussion of count 13, which
charges that the defendants “did knowingly use and carry two
firearms, to wt: a Lorcin 9nmsem automatic pistol, serial nunber

L102137, and a .45 caliber sem -automatic subnmachi ne gun, seri al

2 The counts in the indictnent relating to Wltz are as
follows: (count 1) conspiracy to distribute cocaine hydrochloride
and cocai ne base, 21 U.S.C. § 841(a)(1), 21 U.S.C. § 846; (count 2)
conspiracy to distribute heroine, 21 U S.C. 8§ 841(a)(1), 21 U S.C
8 846; (count 3) possession with intent to distribute cocaine
hydrochl ori de and cocai ne base, 21 U S.C § 841(a)(1l); (count 4)
felon in possession of six firearnms, 18 U S.C 8§ 922(g)(1) and
924(a)(1); (count 5) knowingly using and carrying six firearns
during a drug trafficking crine, 21 U S.C § 841(a)(1l), 18 U S.C
8 924(c)(1); (count 6) distribution of heroin, 21 USC 8§
841(a)(1l) and 2; (count 9) possession with intent to distribute
cocai ne hydrochloride and cocaine base, 21 US C 8§ 841(a)(1);
(count 10) possession wth intent to distribute cocaine
hydr ochl ori de and cocai ne base, 21 U S. C. 8 841(a)(1); (count 11)
possession with intent to distribute heroin, 21 U S.C. 8§ 841(a)(1)
and (2); (count 12) distribute of cocai ne hydrochl ori de and cocai ne
base, 21 U S.C. 8§ 841(a)(1) and (2); (count 13) know ngly using and
possessing two firearnms during a drug trafficking crinme; (count 14)
felon in possession of tw firearns, 18 U S.C 8§ 922(g)(1) and
924(a)(2); (count 15) assault of a federal officer, 18 U S C 8§
111.
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nunber 50712, during and in relation to a drug trafficking crine .

7 The judge advised WItz that “[t]he naxi mum possible
penalty on this is a term of inprisonnment of five years” which
“must run consecutive to any other sentence that | inpose upon
you.” He also advised that WItz could be given a term of
supervised release for up to three years on this count.® At
anot her point in the colloquy, the judge told the defendants that
there was no discretion regarding count 13: “l have to inpose a
five year term of inprisonnent consecutive to anything else |
i npose. Do each of you understand that?”

The plea agreenent, signed by the Assistant United States
Attorney, WItz, and his attorney, |ikew se states that “[t]he
defendant further wunderstands that the penalty defendant may
recei ve should his plea of guilty to count 13 be accepted is five
(5) years inprisonnent.”

I n June of 2000, the district court sentenced Wltz to a term
of 135 nonths on the drug conspiracy counts, 120 nonths on two of
the firearns possession counts, and 36 nonths on the assault count,

all torun concurrently. He was al so sentenced to a five year term

of supervised release for the conspiracy counts, three years for

3 The judge also explained to the defendants that they
reserved the right to appeal any punishnent inposed in excess of
the statutory nmaxi mum and any punishnment to the extent that it
constituted an upward departure from the guideline range deened
nmost applicable by the judge. Li kewi se, they were advised that
they could appeal their convictions if they believed that their
guilty plea was unlawful or involuntary, or if there was sone ot her
fundanental defect in the proceeding.
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the counts relating to firearns possession and one year for the
assault count, all to run concurrently. On count 13, he was
sentenced to a term of 120 nonths, with the sentence to run
consecutively with the other counts. This sentence lies at the
heart of the Rule 11 chall enge, since the judge sentenced Witz to
five nore years for count 13 than had been discussed at the plea
col l oquy. At sentencing, WItz's attorney objected to this higher
sent ence. In particular, defense counsel objected to the
allegation in the pre-sentence report that WIltz used an assault
rifle, because use and carrying of an assault rifle nmnandate a
consecutive sentence of ten years rather than five. Def ense
counsel maintained that Wltz pled guilty only to possession of a
9mm handgun as this allegedly was the only firearmthat w tnesses
testified was in WIltz's possession. As such, he requested that
the judge consider a downward departure from the pre-sentencing
report to the five year consecutive sentence, “which would be nuch
nmore consistent with the police reports and M. WIltz and the
def ense’ s understanding of the factual basis and the reports.”
The district court denied WItz's notion, finding that the
factual basis, record, and history of the case indicate that the 10
year sentence was correctly cal cul at ed. The judge stated that,
al though he did not have any independent know edge or specific
recollection of his colloquy with M. WItz, he knew that his

typi cal colloquy woul d have gone through these issues. However,



the judge indicated that he would reconsider his position if
provided with a transcript of the colloquy.

Witz filed a tinely notice of appeal.

DI SCUSSI ON

On appeal, WItz challenges both his sentence for count 13 and
his termof supervised relief. W review each chall enge bel ow
A Count 13

WIltz argues on appeal that his guilty plea was neither
know ng nor vol untary because the district court m sinfornmed hi mas
to the correct mandatory ten-year sentence for count 13. As such,
the district court judge did not properly foll owthe procedures of
Rule 11(c)(1), which require that a district court “inform the
defendant of the nature of the charge, the mandatory m ni num
penalty, the maximum possible penalty, any special parole or
supervi sed rel ease term and any appli cabl e sent enci ng gui del i nes.”

United States v. Vasquez-Bernal, 197 F.3d 169, 170 (5'" Cir. 1999).

See also Fed. Rule of C&im Proc. 11(c)(1).

When review ng challenges to a district court’s conpliance
wth the requirenents of Rule 11 in the plea colloquy, we “conduct
a straightforward, two-question ‘harm ess error’ analysis: (1) Dd
the sentencing court in fact vary fromthe procedures required by
Rule 11, and (2) if so, did such variance affect substantial rights

of the defendant?” United States v. Johnson, 1 F.3d 296, 298 (5"

Cr. 1993)(en banc).



There i s no question here that the district court varied from
the Rule 11 procedures by inproperly advising WIltz about the

maxi mrum sentence for count 13. See United States v. Still, 102

F.3d 118, 122-23 (5'" Cr. 1996)(holding that “the district court
varied fromthe procedures required by Rule 11 when it failed to
inform[the defendant] of the mandatory m ni num sentence to which
he woul d be subject under” one of the counts).

The substanti al rights prong is violated when *“‘the
def endant’ s know edge and conprehension of the full and correct
informati on would have been likely to affect his wllingness to

plead guilty.’” United States v. Suarez, 155 F.3d 521, 524 (5'"

Cr. 1998)(quoting Johnson, 1 F.3d at 302). The variance affected
WIltz's substantial rights because he was given erroneous
information regarding his sentence and therefore did not fully
under stand the consequences of his plea. Still, 102 F.3d at 123
(“[ The defendant’s] rights were substantially affected by the
erroneous information regarding the mandatory m ninmum sentence

applicable to count one.”); United States v. Wyte, 3 F.3d 129,

130-31 (5'" Cir. 1993)(holding that where the district court
affirmatively msstated a m ni num sentencing requi renent, and the
pl ea agreenent nade the sane error, the risk of prejudice to the
def endant was too great and the error was not harm ess). W note,
however, that both the colloquy and the indictnent stated that

Wltz was pleading guilty to knowi ngly using and carrying both a



9"m sem -automatic pistol and a .45 caliber sem-automatic
submachi ne gun. Likewi se, the factual basis to which WIltz pled
guilty and which he signed, states that the police found both
weapons. The only error was in the district court’s recitation of
the required penalty. Conpounded with an identical error in the
pl ea agreenent, however, the “risk of prejudice--that [WItz] was
msled by the court's error--is too great.” Wyte, 3 F.3d at 130.°

The parties’ only dispute lies in the appropriate renedy for
this wviolation. WIltz asks this court to order specific
performance of the original plea bargain terns, i.e., to inpose the
five year consecutive sentence for count 13. He argues that his
guilty plea rested significantly both on the Governnent’s prom se
and agreenent of a five year sentence on count 13, and on the plea
col l oquy itself.

Conceding the Rule 11 error, the Governnent suggests that it
invalidates WItz's guilty plea to his firearnms offense as
described in Count 13. The Governnent argues that the appropriate
remedy for a rearraignnent sentencing error is a remand for new

Rul e 11 proceedings as to the count in question. W agree.

4 The Governnent, defense counsel, and the district court
could have easily corrected this error by turning to the
appropriate provision in the statute cited in count 13 of the
i ndi ct nent . See 18 U.S.C. § 924(c)(1)(B)(l)(“If the firearm
possessed by a person convicted of a violation of this
subsection—i) is a short-barreled rifle, short-barrel ed shotgun, or
sem automati c assault weapon, the person shall be sentenced to a
termof inprisonnment of not |less than 10 years.”).
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The plea to count 13 nust be vacated and the case remanded so
that Wltz may replead. See Still, 102 F. 3d at 123 (“As a result,
[the defendant’s] plea to count one nust be vacated and the case
remanded to enabl e [the defendant] to plead to this count again.”).

WIltz inmplicitly argues that the partially incorrect plea
colloquy infected the entirety of his plea agreenent and thus
requires specific performance of the five-year sentence. The
defendant in Still simlarly argued that the district court’s
m sstatenment regardi ng his sentence “infected” his plea to anot her
count “because ‘the mandatory m ni num sentence [he] faced clearly
was a material factor that affected his decision to plead guilty’

. 1d. As discussed in Still, “Rule 11(c) by its terns does
not contenpl ate overlap of the counts, but rather speaks in terns
of individual ‘charge[s] to which plea[s] [are] offered.’” | d.
Because the district court conplied with the Rule 11 procedures
regarding a second count, there was no error on that count.
Appl yi ng the sane reasoning, we hold that the error as to count 13
does not infect the entire plea agreenent and decline to order the
extraordinary renedy of specific performance. Such a renedy woul d
be inconsistent with the statute proscribing the appropriate
puni shnment for this offense.

B. Supervi sed Rel ease
WIltz contends that the district court erred in inposing a

five-year termof supervised rel ease, arguing that this was greater



than the statutory maxi numapplicable to the offense charged in the

i ndictnent and therefore invalid under Apprendi v. New Jersey, 530

U S 466, 120 S.C. 2348 (2000). In particular, WIltz asserts that
his five-year term of supervised release on counts 1 and 2 was
pl ai nl y erroneous because t he sentence was based on drug quantities
not set forth in the indictnent.

Because the defendant raises this argunent for the first tinme

on appeal, we review the issue for plain error. United States v.

Meshack, 225 F.3d 556, 578 (5'" Cir. 2000). Under the plain error
standard, WIltz is required to denonstrate “(1) an error; (2) that
is clear or plain; (3) that affects the defendant’s substanti al
rights; and (4) that seriously affects the fairness, integrity or
public reputation of judicial proceedings.” Meshack, 225 F. 3d at

575 (internal quotations omtted) (quoting United States v.

Vasquez, 216 F.3d 456, 459 (5th GCr. 2000)). “Under plain error
review, we correct overlong terns of supervised rel ease.” Meshack,
225 F.3d at 578. “However, we need only adjust overlong terns of

supervi sed release down to what would be the |ongest term had
supervi sed rel ease been calculated in accordance with Apprendi.”
| d.

Supervised release terns are reduced “to the maxinmum term
al l owabl e by statute for [drug] possession which does not require
sone showi ng of drug amount . . .~ Meshack, 225 F.3d at 578

Absent a specific drug quantity, WItz should have received a

10



maxi mum supervi sed rel ease termof three years on counts 1 and 2.
Odinarily, we would nodify his supervised release termto three
years. See id; 21 US. C. 8 841(b)(1)(CO (providing for a “term of
supervised release of at Jleast 3 years’); 18 U S . C 8
3583(b)(2))(providing, in the default supervised rel ease statute,
for a termof supervised rel ease of “not nore than three years” for

Class Cfelonies); United States v. Doggett, 230 F.3d 160, 165 n.2

(5" Cir. 2000)(“Since the el enents found by the jury satisfied only
a conviction under 8§ 841(b)(1)(C, a Oass C felony, Doggett's
termof supervised release could not exceed three years.”); United

States v. Kelly, 974 F.2d 22, 24-25 (5" Cir. 1992)(reducing a term

of supervised release to three years in a simlar case by
harnoni zing the three-year mninmum in 8 841(b)(1)(C) wth the
t hree-year maximumin 8 3583(b)).

The Governnment, however, argues that wunder 21 US C 8§
841(b) (1) (O a defendant faces at |east six years of supervised
rel ease when he has a prior felony drug conviction. Because Witz
pled guilty to attenpted possession of cocaine in the 24" Judici al
District Court of Jefferson Parish and received a two and one- hal f
year sentence, the Governnent maintains that his termof supervised
release is not statutorily excessive regardless of drug quantity.

The Governnent is correct that, typically, a defendant with a prior

11



felony drug conviction faces six years of supervised rel ease.?®

However, we are troubled by the Governnent’s argunent for
several reasons. First, the Governnent raises this point for the
first time on appeal, as it did not seek the heightened penalty
during plea negotiations or sentencing. Li kewi se, the district
court did not take the prior conviction into account at sentencing
as WIltz's termof inprisonnent for these counts was not enhanced
as aresult of the prior conviction. |f the enhanced penalty of 21
US C 8 841(b)(1)(C had been applied to WItz's sentencing, he
could not receive the five-year term He would have to be
sentenced to a supervised release term of at |east six years
Adopting the Governnment’s position would require that we affirma
supervised release term that is inconsistent with the statute
I ndeed, it is curious that the Governnent advocates this position
at this late stage when they did not seek this sentence at the
appropriate tine.

Second, it wunclear from the record whether the prior
conviction qualified as a basis for the enhancenent. All that we
know fromthe presentence report is that M. WIltz pled guilty to
attenpted possession of cocaine and that the prior conviction
qualified for one point under the sentencing guidelines. See

4A1. 1(c); 4A1.2(e)(2). Count 4 of the indictnent, to which he pled

5 A prior conviction is only a sentencing factor and need
not be alleged in the indictnent. Al nendarez-Torres v. United
States, 523 U. S. 224, 227, 118 S.Ct. 1219 (1998).
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guilty, explains that WIltz, “having previously been convicted of
a crinme punishable by inprisonnent for a term exceedi ng one year,
to wit: a conviction on Cctober 31, 1996, in the Twenty-Fourth
Judicial District Court, Jefferson Parish, State of Louisiana, for
attenpted possession of cocaine, in violations of LA RS
40: (969) (967(c)(2) . . .”

We do not know, however, whether the United States Attorney
filed an information and foll owed the nandatory notice procedures
of 21 US.C. §8 851. “If the prosecution fails to conply with §
851's procedural requirenents, a district court cannot enhance a

defendant’s sentence.” United States v. Steen, 55 F.3d 1022, 1025

(5'" Cir. 1995). See also United States v. Levay, 76 F.3d 671, 674

(5" Cir. 1996)(“Failure on the part of the government to file,
before trial or before entry of a guilty plea, an information
stating the previous convictions, prevents a court from enhancing
a sentencing under the statute.”). “The statutory schene .

contenpl ates two distinct categories of repeat offenders for each

possible crine.” United States v. LaBonte, 520 U. S. 751, 759, 117

S.C. 1673, 1678 (1997). Sinply put, those who receive notice are
subj ect to the enhanced penalty, and those who do not are subject
to the unenhanced penalty. See id. at 759-60, 117 S.Ct. at 1678.

Li kewi se, for the purposes of § 841(b)(1)(C, a court may only
enhance a sentence for a prior conviction that is final, neaning

that it “is no |longer subject to exam nation on direct appeal.”
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United States v. Puig-Infante, 19 F.3d 929, 947 (5" Cr. 1994).

See also United States v. Hass, 150 F.3d 443, 450(5'" G r. 1998)

(“The “enhancenent is authorized only if the comm ssion of the 8§
841 offense occurs after the prior felony drug offense[s] has
becone final.”). Because the statute related to the felon in
possessi on count, which references the prior conviction, does not
contain the sanme requirenents as 8§ 841, it does not provide a
sufficient guarantee either that the conviction was final or that
the proper notice was given.

In simlar cases where courts have found no prejudi ce under
plain error review, because the defendants coul d have received an
enhancenent for their prior convictions, the courts specifically

noted that informations were filed. See e.g. United States v.

W son, Nos. 99-6348, 99-6358, 99-6383, 2001 W 303650, (10" Gr.

2001)5 United States v. Jones, No. 00-2531, 2001 W. 294306, *3 (7'

Gir. 2001).

Because it is unclear from the record and from the

6 In Wlson, for exanple, the sentencing judge had
enhanced t he def endant’ s sentence based on drug quantity. The jury
was instructed that it need only find that he had possessed a
“measur abl e anount” of crack cocaine. This was an Apprendi error
if the drug quantity increased the sentence beyond the statutory
maxi mum for possession of a neasurable anobunt under 21 U S C 8§
841(b) (1) (0. The Tenth G rcuit concluded that the defendant’s

sentence fell wthin the enhanced statutory nmaxinmm of 8§
841(b) (1) (O when taking into consideration the defendant’s prior
drug convictions. |d. at *6. The court specifically noted that

t he governnent filed an information before trial in conpliance with
§ 851. 1d. at *5.
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Governnent’s brief why WItz' s supervised release term was not
enhanced as a result of his prior conviction, we decline to hold
that Wltz was not prejudiced by the five-year supervised rel ease
term As discussed supra, his sentence nust be nodified to three
years.

For these reasons, WItz's quilty plea for count 13 is

vacated, and the district court’s judgnment is REMANDED i n part and

MODI FIED i n part.
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