UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30834

AKZO- NOBEL | NC, CGENERAL CHEM CAL CORP; M SSI SSI PPl LI ME
MANAGEMENT CO, MORTON | NTERNATI ONAL; OCI OF WYOM NG
LONNY BADEAUX; JOSEPH VENDETTI; METHANE AWARENESS RESOURCE
GROUP; DI ESEL COALI TI ON

Pl aintiffs-Appellees
vVer sus

UNI TED STATES OF AMERI CA; TOMMY THOWPSON, SECRETARY
OF HEALTH & HUMAN SERVI CES; LI NDA ROSENSTOCK,
Director, National Institute for Qccupational Safety and
Heal t h; RI CHARD KLAUSNER, Director, National Cancer Institute

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Western District of Loui siana
(H 96- CV- 2430)

May 25, 2001
Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
PER CURI AM 2
Appel l ants chall enge an injunctive order requiring them to
submt data froma study on the health effects of diesel exhaust to
a Congressional commttee. The order was designed to renedy the

appellants’ violation of the Federal Advisory Conmmttee Act

Circuit Judge of the Ninth GCrcuit, sitting by designation.

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



(“FACA"), 5 US.C App. 2. Appellants’ contend that the order is
not tailored to their FACA violation and should be revised. We

agr ee.

. FACTS AND PROCEDURAL HI STORY

In 1995, two conponents of the U S. Departnent of Health and
Human Services (“HHS’), the National Institute for Gccupational
Safety and Health (“NIOSH’) and the National Cancer Institute
(“NCI "), began conducting a health study to determ ne whether
exposure to di esel exhaust causes |lung cancer in m ne workers. The
data col |l ected i ncludes personal and nedical records, tax records,
and cause of death information for thousands of m ne workers. The
first results fromthe nortality portion of the study should be
avai | abl e in 2003.

At first, HHS asked a panel of six scientists to periodically
review the progress of the study and coment on the study’s
met hods. Plaintiffs, a coalition of mne owners, brought a civil
action challenging the use of the peer review panel under FACA
Congress enacted FACA in 1972 to regul ate the increasi ng nunber of
boards and committees established to advise the executive branch.
Acommttee that neets FACA's definition of “advisory commttee” is
subject to several I|imtations regarding its establishnent,
conposi tion, recordkeeping, and duration.

The district court held that the HHS peer review panel
chal lenged by plaintiffs was an advisory comnmttee within the
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meani ng of FACA and enjoined further neetings of the panel. I n
response, HHS di sbanded the peer review panel and replaced it with
a pre-existing FACA advisory commttee, the Board of Scientific
Counselors of NIOSH (“BSC’). The BSC is a panel of 15 nenbers
know edgeable in disciplines involving occupational safety and
health. The BSC panel is selected by the Secretary of HHS. The
BSC net in January 1997 to review the revised draft protocol for
t he di esel exhaust study. Once it gave its approval, HHS began the
study in the field.

Plaintiffs anmended their conplaint to challenge the use of the
BSC as an advisory commttee. They alleged several violations of
FACA. The district court rejected all of plaintiffs’ clainms and
entered judgnent in favor of the governnment. This Court affirnmed
the district court’s ruling except for one issue. Under FACA a
federal agency nust file the advisory conmttee s charter with the
appropri ate Congressional oversight commttees. HHS had filed the
BSC s charter with the Commttee on Commerce in the House of
Representatives. This Court held that HHS had filed BSC s charter
wth the wong conmttee in the House; the charter shoul d have been
filed wth the House Comm ttee on Education and t he Workforce (“the

Committee”) (previously known as the House Labor Commttee).® The

3 This seens to have been an understandabl e m st ake. Wil e
the House Commttee on Commerce has jurisdiction over HHS, the
Commttee on Education and the Wrkforce has jurisdiction over
NIl OSH, and, therefore, was the commttee where the BSC charter had
to befiled. See Cargill, Inc. v. United States, 173 F. 3d 323, 329
(5th Cr. 1999).




case was remanded back to the district court to determ ne an

appropriate renedy for HHS s viol ati on of FACA. See Carqgill, Inc.

v. United States, 173 F.3d 323, 342 (5th Cr. 1999).

On remand, the district court issued an injunctive order that

stated in part:

3. Def endants  shal | subm t to the US House of
Representati ves Conm ttee on Educati on and t he Wr kf orce
all Diesel Study data requested by the Commttee, as well
as all draft reports, publications, and draft results or
risk notification materials prepared in connection with
the D esel Study, for review and approval prior to
finalization and release and/or publication and
di stribution of such materials.

After the district court rejected the governnent’s notion to nodify

the order, the governnent filed this appeal.

1. DI SCUSSI ON
HHS contends that the order is flawed in two ways: 1) the
order gives the Commttee the authority to disallow publication
of the study; and 2) the order requires HHS to turn over
confidential tax data and cause of death information to the
Committee. This Court reviews the “scope and formof the

injunction for an abuse of discretion.” Pebble Beach Co. v. Tour

18 | Ltd., 155 F.3d 526, 550 (5th Gr. 1998).

A.  House Conmttee Control Over the Study’s Rel ease
In its earlier opinion in this case, this Court refused to

adopt a per se rule enjoining publication of all data acquired



whi |l e an agency was in violation of FACA requirenents: “[T]here
occasionally may be FACA violations that are either unintentional
or so de mnims as not to warrant a court’s attention.”
Carqill, 173 F.3d at 342. “The per se rule would require a
costly injunction to i ssue even when its deterrence benefits
would be mninmal.” 1d.

As we suggested in our prior opinion, an order requiring
Comm ttee approval before the study can be released is not
appropriate for HHS s i nadvertent mstake in filing the BSC
charter with the wong House commttee: “[T]he district court
need not automatically bar the use of all of the BSC s work
product-i.e., grant a ‘use injunction.’” 1d. Congress has given
HHS the authority to publish the results of its investigations
into public health dangers. See 29 U S.C. 8§ 657(g)(1). The
district court order is tantanount to a use injunction because it
aut horizes the Commttee to prevent the study’s publication.
“IWe join the District of Colunbia Grcuit in concluding that ‘a
use injunction should be the renedy of last resort.’”” Carqgill,

173 F. 3d at 342 (quoting Natural Resources Defense Council v.

Pena, 147 F.3d 1012, 1025 (D.C. Gir. 1998)).
In our earlier opinion, we endorsed the approach taken in

California Forestry Ass’n v. United States Forest Serv., 102 F. 3d

609, 614 (D.C. Cr. 1996). The California Forestry court noted

that “[t]he need for injunctive relief my be reduced where, as



here, there has been at |east sone attenpt to ensure public
accountability” and where an injunction would not serve FACA' s

goal of reducing wasteful expenditures. 1d.; see also Natural

Resources, 147 F.3d at 1026 (“Substantial efforts to include
menbers of the interested public in at | east sonme conmttee
meetings . . . counsel against a use injunction.”). W
instructed the district court “to fashion an injunctive renedy
that will encourage conpliance with FACA's strictures while

remai ning sensitive to its principal purposes of public
accountability and avoi dance of wasteful expenditures.” Cargill,
173 F. 3d at 342.

The district court order does not serve the goals of public
accountability and reduction of econom c waste. HHS did not hide
from Congressional oversight. It tried to nmake itself
accountable to the public. It unknowingly filed BSC s charter
wth the wong House commttee and filed it with the correct
Senate commttee. Plaintiffs and other interested parties had
actual notice that the BSC was review ng the study protocol and
were informed of and invited to every neeting of the BSC panel.

See Carqgill, 173 F.3d at 332. As the order stands, the Commttee

can decide to never release or publish the study results. This
would result in a waste of the $2.5 mllion already invested in
this study.

Plaintiffs contend that a renedial order that only requires
HHS to file its charter with the appropriate commttee at this
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|ate date gives it a “free pass” for its FACA violation. But the
district court did order sone injunctive relief that the
governnent conplied with imediately. It ordered HHS to file the
BSC charter with the appropriate commttee. This relief ensures
that HHS does not proceed with its study w thout appropriate
Congressi onal oversi ght. Injunctive relief is neant to serve a

remedi al purpose, not a punitive one. See Natural Resources, 147

F.3d at 1022. It is unclear how authorizing the Conmttee to
prevent publication of the study would renmedy HHS s m stake in
filing its charter wwth the wong House commttee. There is no
evi dence suggesting that the data collected for the HHS study
woul d have differed if the BSC charter had been filed with the
appropriate commttee, and this Court rejected every other FACA
violation alleged by the plaintiffs.

If there is no indication that the study protocol would have
di ffered under the supervision of the Conmttee on Educati on,
there is no indication that HHSis likely to conmt simlar
violations in the future, and BSC s charter has been filed with
the correct commttee, then there is little reason for further
injunctive relief. W are concerned, however, that the Commttee
shoul d have sufficient tine to examne the msfiled study data.
Accordingly, we instruct the district court to revise its order
so that HHS will be barred from publicly rel easing any of the
information it sends to the Commttee until 90 days after its

subm ssi on



B. Confidential Records

The district court’s order requires HHS to turn over *“al
draft reports, publications, and draft results” prepared in
connection with the study and “all Diesel Study data requested by
the Commttee.” HHS contends that the order would require it to
turn over two categories of data that the agency is barred from
di sclosing by statute: 1) federal tax returns; and 2) cause-of -
death information obtained fromthe states.

1. Tax Information

The only tax information received by HHS consists of mailing
addresses of diesel study subjects culled fromIRS files. The
I nt ernal Revenue Code provides for disclosure of tax information
to Congressional commttees. The Secretary of the Treasury nust
furnish tax return information upon receiving a witten request
by the chair of any Congressional commttee that has been
“specially authorized” to inspect returns by a resolution of the
Senate or House. 26 U S.C. 8 6103(f)(3). No resolution has been
passed authorizing the Conmttee on Education to review the tax
returns at issue.

Congress was sensitive to the need to preserve the
confidentiality of tax information when it crafted and revised 8§

6103. See United States v. De Leon Querrero, 1992 W 321010, *18

(D. N Mar. 1., July 24, 1992) (“[T]he legislative history of 26
US CA 86103 . . . [is] ained at protecting taxpayer privacy
8



Wth respect to the public, and preventing disclosure to society
at large.”). Therefore, until the House of Representatives has
passed a resol ution authorizing the Commttee to review the

i ndi vidual tax returns, HHS does not need to release this
information to the Commttee. Any “agency reformulation of the
return information into a statistical study or sone other

conposite product,” however, nust be turned over to the

Conmittee. Church of Scientology of California v. IRS, 792 F.2d

153, 160 (D.C. Cr. 1986) (en banc) (enphasis in original),
aff’'d, 484 U.S. 9 (1987).

B. Cause-of -Deat h | nformati on

HHS al so objects to the nandatory rel ease of cause-of-death
statistics to the Commttee. 42 U S.C. 8§ 242nm(d) provides that
information collected as part of HHS s research on environnent al
hazards may not be used “for any purpose other than the purpose
for which it was supplied” unless the establishnent or person
supplying the informati on has consented to its use for such other
pur pose.

The cause-of -death data conmes from contracts between the
National Center for Health Statistics and individual states. The
contracts submtted by HHS do not show an intent to restrict the
access of Congressional commttees to the data. The data was

released for its use in a study of the effects of diesel exhaust.



Gving the Conmttee the ability to oversee the study by
exam ni ng such data is part of this purpose.

The contracts do show an intent to avoid the outside rel ease
of information identifying specific individuals and their causes
of death, however. Moreover, under 8 242n(d), “such information
may not be published or released in other formif the particular
est abl i shnment or person supplying the information or described in
it is identifiable unless such establishnent or person has
consented (as determ ned under regul ations of the Secretary) to
its publication or release in other form” 42 U S. C. § 242n(d).
Therefore, the death statistics should be released to the
Committee in aggregate form but not in a way that would all ow

for the identification of individual decedents.

1. CONCLUSI ON

We remand this case to the district court to revise its
or der. The order cannot require Commttee approval before
publication of the study. Instead, HHS nust wait until 90 days
after the Commttee has received the data before it can publicly
rel ease the data. The order should only require HHS to provide
the Conmttee with individual tax data after a resolution has
been passed by the House of Representatives authorizing such
i ndividual review. Any data on cause of death nust be submtted
to the Commttee but not in a way that would allow for the
identification of individual decedents.
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