IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30729

GENEVI EVE BELLOW ET AL,
Plaintiffs,
LI NDA CHERAM E; ANGELA ESTADE;
MONI CA LEW S; WANDA MASON:
DARLENE MONJU; W LBERI NA RUSSELL,

Pl aintiffs-Appellants,

DESI REE CHARBONNET; ET AL,
Def endant s,
DESI REE CHARBONNET,
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Eastern District of Louisiana, New Ol eans
98- CV- 3121- 1
Septenber 18, 2001
Before KING, Chief Judge, and ALDI SERT°" and BENAVIDES, Circuit
Judges.
PER CURI AM **

Plaintiffs-Appellants (“Plaintiffs”) are six forner

enpl oyees of the Ol eans Parish Recorder of Mrtgages Ofice.

Circuit Judge of the Third Crcuit, sitting by designation.

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Plaintiffs were termnated after their enployer, then-Recorder of
Mort gages, M chael McCrossen (“MCrossen”), was defeated by
Def endant - Appel | ant Desi ree Charbonnet (“Charbonnet”).
Plaintiffs filed the instant action agai nst Charbonnet under 42
US C 8§ 1983, alleging that they were term nated based on their
political activity in violation of the First Anendnent. The
district court granted sunmary judgnent in favor of Charbonnet,
holding that Plaintiffs failed to present a genui ne issue of
material fact regarding whether they were term nated for
political reasons. For the reasons that follow, we AFFIRM
|. Facts and Procedural History

The relevant facts are |argely undi sputed. Charbonnet was
el ected as the new Recorder of Mortgages for the Ol eans Parish
on February 7, 1998 and assuned office on May 4, 1998. n
February 21, 1998, Charbonnet hired Carol Carter (“Carter”) to
assist her with the transition. Carter was a real estate
abstractor who had worked in various Ol eans Parish public
records offices for nore than twenty years and was famliar with
the operations and staff of the Recorder of Mortgages office.
She was not an active supporter of Charbonnet’s canpaign. In
fact, although she had been friendly w th Charbonnet during the
canpai gn, Carter had provided financial support to McCrossen’s
canpaign. Despite Carter’s support of MCrossen, Charbonnet

appoi nted her as the Chief Deputy Clerk in the Ofice of Recorder



of Mortgages. Anong Carter’s duties during the transition was to
provi de an assessnent of the existing personnel working in the
O fice and recommend retaining or termnating them
It is undisputed that the transition period between the

McCrossen and Char bonnet adm nistrations was marked with
difficulty. McCrossen, who according to Plaintiff Wanda Mason
(“Mason”) was bitter about the canpaign, refused to cooperate
w th Charbonnet. Although Charbonnet nmade an effort to contact
McCrossen, he never personally returned her call. On March 11
1998, Charbonnet wote MCrossen requesting an office tour and an
opportunity to interview current enployees. MCrossen refused
this request. Moreover, he prohibited Charbonnet from
i nterview ng enpl oyees during office hours. This |ack of
cooperation delayed the transition process and reportedly angered
Char bonnet. See Ps. Br. 25 (“It is undisputed that . . . bad
feelings on both sides remained follow ng the election.”).

On April 24, 1998, Charbonnet term nated twenty-eight
enpl oyees, reappoi nted twenty enpl oyees, and appoi nted fourteen

new enpl oyees.! Plaintiffs were anong the twenty-ei ght enpl oyees

. Al | expenses of the Recorder of Mdrtgages Ofice are paid
fromthe Judicial Expense Fund for Ol eans Parish. The Judges of
the Gvil District Court for Ol eans Parish appropriated funds for
forty-four positions in the Ofice. Previously, under MCrossen,
funds had been allocated for fifty-four positions. Thus, due to
t he budget reduction, Charbonnet was required to elimnate ten
positions.



term nated by Charbonnet.? In addition to working for MCrossen
during his termas Recorder of Mrtgages, Plaintiffs each
assisted himin his canpai gn agai nst Charbonnet. Four of the
Plaintiffs engaged in canpaign |leafleting for McCrossen; one
hosted a political party for McCrossen; and the other frequently
represented McCrossen at political functions, where she was once
featured on canmera in a McCrossen tel evision advertisenent.
After the start of the Charbonnet adm nistration,
Plaintiffs brought suit agai nst Charbonnet, alleging that
Char bonnet di scharged them because of their political beliefs,
political association, and/or political activities with
McCrossen. Charbonnet noved for summary judgnent. After the
deadline for filing their response to Charbonnet’s notion, the
Plaintiffs noved for |eave to file a supplenental opposition
menor andum and exhibits. The district court initially granted
Plaintiffs’ notion on May 2, 2000; however, on May 3, Charbonnet
filed a notion to strike certain exhibits included in the
suppl enental filing. The district court granted Charbonnet’s
motion to strike. On May 11, 2000, the district court granted
Char bonnet’s notion for summary judgnent, finding that the
Plaintiffs had failed to create a genuine issue of material fact

regardi ng whether they were termnated for their politica

2 The suit was originally brought by fourteen enpl oyees
whose enploynent was termnated during the admnistrative
transition. Eight enpl oyees have since voluntarily dismssed their
cl ai ns.



activities, and thus, they failed to establish a prina facie case
of political discrimnation. Plaintiffs have tinely appeal ed and
conplain of the district court’s summary judgnent ruling and its
evidentiary rulings striking certain exhibits attached to
Plaintiffs’ supplenental opposition to Charbonnet’s sunmary
judgnent notion. W wite essentially to address Plaintiff’s
conplaint with respect to the district court’s sunmary j udgnment
ruling.?
1. Discussion

Cenerally, “the term nation of enployees for political
reasons is presunptively violative of the First Anmendnent.”
Correa v. Fischer, 982 F.2d 931, 933 (5" Cir. 1993). Wen a
plaintiff provides direct evidence of retaliation, this circuit
applies the test articulated in M. Healthy Cty Sch. Dist. Bd.
O Educ. v. Doyle, 429 U S. 274 (1977). See Brady v. Fort Bend
County, 145 F.3d 691, 711-712 (5'" Gr. 1998) (stating that M.
Heal thy test is nost appropriate standard for deciding First
Amendnent retaliation case involving direct evidence of
retaliation). D rect evidence is evidence that “if believed,

proves the fact without inference or presunption.” Brown v. East

3 Regarding, Plaintiffs’ attack on the district court’s
evidentiary rulings, our reviewof the record convinces us that the
district court did not abuse its discretion in granting
Charbonnet’s notion to strike certain exhibits contained in its
suppl enmental nmenorandum i n opposition to Charbonnet’s notion for
summary judgnent. Accordingly, wereject Plaintiffs’ attack on the
evidentiary rulings.



M ss. Elec. Power Assoc., 989 F.2d 858, 861 (5" Cir. 1993).
Plaintiffs contend that they have adduced direct evidence in the
formof (1) evidence that Plaintiffs were qualified for their
jobs and in good standing; (2) there was considerable aninosity
bet ween McCrossen and Charbonnet; (3) Carter told Mason that she
and Cam ||l e Bourgeois (“Bourgeois”) “have M ke [MCrossen] to
t hank for not having your job because Desiree [Charbonnet] is
‘fed up with Mke'”; (4) shortly thereafter 28 of McCrossen’s
former enpl oyees and supporters including Mason and Bour geoi s
were termnated; and (5) the notices of termnation indicated the
reason as “change in admnistration.” Even if believed by a
trier of fact, none of this evidence constitutes direct evidence.
At best, this is evidence that, conbined with other indirect
evi dence, m ght provide the basis for an inference of
discrimnation. Accordingly, we reject Plaintiffs’ suggestion
that they have presented direct evidence of retaliation.
Plaintiffs contend that the proper framework for analyzing a
case featuring indirect evidence of retaliation is the burden-
shifting test famliar to enploynent discrimnation cases. See
McDonnel | Douglas v. Geen, 411 U S. 792, 802-04 (1973).
Assum ng, arguendo, that MDonnell Douglas applies to cases such

as this one,* Plaintiffs nust establish a prima faci e case by

4 Because Plaintiffs would fare no better under the M.
Healthy framework, we need not decide which test is nost
appropriate for analyzing indirect evidence of retaliation in the
First Amendnent context. Cf. Gonzales v. Dallas County, Tex., 249

6



show ng that they participated in a protected activity, that an
adverse enpl oynent action was taken against them and that there
was a causal connection between the protected activity and the
adverse enpl oynent action. See Ganing v. Sherburne County, 172
F.3d 611, 615 (8'" Cir. 1999) (applying burden-shifting franework
to First Anmendnent retaliation case); Mdta v. Univ. of Tex.
Houst on Heal th Science Center, --F.3d-, 2001W.897191, at *5 (5"
Cr. August 9, 2001) (describing prima facie case of Title VII
retaliation). Plaintiffs’ prima facie show ng is exceedingly
weak. Essentially, they rely on evidence that Charbonnet
admtted that she assuned they all supported McCrossen during the
canpai gn and that she termnated their enploynent shortly before
she took office. W note, however, that the district court
found, based on undi sputed evidence, that several of MOCrossen’s
enpl oyees whom Char bonnet did retain al so supported McCrossen
during the canpaign, often to the sane extent as those whom

Char bonnet fired. Nevertheless, assuming that this mnim
show ng suffices to establish a prima facie case of retaliation,
Char bonnet nust produce evidence of a nondiscrimnatory reason

for the adverse enploynent action. Ganing, 172 F.3d at 615.

F.3d 406, 412 n.6 (5" Cr. 2001) (stating that M. Healthy
framework applies to First Amendnent retaliation clains while
addressi ng narrow i ssue of whet her defendant woul d have taken the
sane action in the absence of protected conduct). See McMIlian v.
Svetanoff, 878 F.2d 186, 190 n.3 (7" Gr. 1989) (declining to
deci de whether M. Healthy or MDonnell Douglas test applies to
First Amendnent discrimnation claimbecause plaintiff would not
succeed under either standard).



Char bonnet can easily satisfy this burden, as she has produced
evi dence that she relied upon Carter’s recommendati ons, which
were critical of Plaintiffs for various reasons, including poor
wor k quality and unprofessional conduct.

The crucial issue, therefore, is whether Plaintiffs have
establi shed a genuine issue of material fact regardi ng whet her
Char bonnet’ s asserted grounds for their termnation is nerely
pretextual. A genuine issue of material fact exists “if the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477
U S 242, 248 (1986). W nust view all the evidence in the |ight
nmost favorable to the party opposing the notion and draw all
reasonable inferences in that party’'s favor. |[|d. at 255. “A
mere scintilla of evidence of pretext does not create an issue of
material fact in all cases. Crawford v. Fornpbsa Plastics Corp.
La., 234 F.3d 899, 903 (5'" Gir. 2000). Rather, the court nust
consi der a nunber of factors, including the strength of
Plaintiffs’ prinma facie case. See Reeves v. Sanderson Pl unbi ng
Prods., Inc., 530 U S 133, 148-49 (2000) Because Plaintiffs nust
present sufficient evidence of the falsity of an enployer’s
proffered justification, see id. at 148, it is “possible for a
plaintiff’s evidence to permt a tenuous inference of pretext and
yet be insufficient to support a reasonable inference of
discrimnation.” Crawford, 234 F.3d at 903.

This is such a case. Placed in the proper context,
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Plaintiffs’ evidence, either standing alone or considered in
toto, is insufficient to sustain a reasonable inference of
pretext. Plaintiffs rely primarily on two statenents. First,
they point to Carter’s explanation to Mason and Bourgeois: “You
have M ke to thank for not having your job because Desiree is
‘fed up with Mke.’” This statenent, Plaintiffs contend, is proof
t hat Charbonnet “held McCrossen’s refusal to cooperate against
plaintiffs.” P. Br. at 8. Plaintiffs’ argunent, however,
confuses personal enmty with political rivalry. “To violate the
First Amendnent, the term nation nust involve a political,
nmotivation. A termnation arising froma personal feud . . . may
be baleful, but it is not a patronage dism ssal in violation of
the First Amendnent.” Correa v. Fischer, 982 F.2d 931, 935 (5'"
Cir. 1993). A reasonable trier of fact could not, by virtue of
this statenent, infer a retaliatory notive on the part of
Charbonnet. Rather, even at its nost sinister, the statenent
suggests that Charbonnet was responding to the aninosity and

del ay that characterized the transition and was the result of

McCrossen’s post-election hostility to the Charbonnet transition

efforts.®

5 Plaintiffs suggest that the district court erroneously
wei ghed the evidence when it examned the context in which the
statenent was nade. Al t hough Reeves directs us to “draw all

reasonabl e inferences in favor of the nonnoving party, and . .
not make credibility determ nations or weigh the evidence[,]” 530
U S. at 150, we al so nust consider the factual context of the claim
at sunmary judgnent. See id. (citing Matsushita Elec. |Indus. Co.,
Ltd. v. Zenith Radio Corp., 475 U S. 574, 587 (1986)).
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Plaintiffs also rely heavily on a statenent contained in the
termnation notice that listed the reason for the discharge as
“change in admnistration.” They assert that this explanation is
evi dence of patronage dism ssals, as it suggests that the
el ection of Charbonnet, not Plaintiffs job performance, was the
reason behind the firings. Even considered in the Iight nost
favorable to the Plaintiffs, however, this statenent is
insufficient to justify an inference of retaliation. First, the
notice was sent by the Judicial Fund, not Charbonnet, and
Plaintiffs have adduced no evidence that Charbonnet had anything
to do with the listing of “change in admnistration” on the form
In fact, an April 24, 1998 letter from Charbonnet to the
term nat ed enpl oyees explains that the termnations were the
result of her assessnent of the office. As such, there is no
indication that the formaccurately represents Charbonnet’s
reasons for the discharge. Mreover, as the district court
noted, the phrase is subject to several interpretations. |[|ndeed,
a reasonable fact finder mght find it difficult to escape the
conclusion that the phrase reflected the Judicial Fund s view of
the termnations, i.e, a new adm nistration nade personnel
changes to ensure that it had the nost capabl e enpl oyees and
woul d avoi d the problenms that had hanpered the transition. See
Crawford, 234 F.3d at 903 (noting that it is not unreasonable for
an enployer to “seek a fresh start” in a troubled office).

Even when considered with Plaintiffs' other evidence, these
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statenents do not create a sufficient fact issue to avoid summary
judgnent. The remainder of Plaintiffs’ case anounts to
supposition and conjecture regarding the timng of the
dism ssals, the extent to which Charbonnet and Carter actually
reviewed Plaintiffs’ job performance, and the | arge nunber of
di scharged enpl oyees. Specifically, Plaintiffs note that they
were termnated prior to Charbonnet’s first day on the job. They
argue that this timng indicates that Charbonnet fired them
bef ore having any opportunity to evaluate their job perfornmance.
Char bonnet contends, and Plaintiffs do not offer any
contradi ctory evidence, that she relied heavily on Carter’s
recomendations. Plaintiffs also do not dispute that Carter had
extensi ve experience with the Recorder’s office. As part of the
eval uation process, Carter net with enpl oyees and revi ewed
resunes. She specifically concluded that the discharged
Plaintiffs had either engaged in unprofessional conduct or
performed bel ow accept abl e standards. ®

Plaintiffs contend that Carter’s conclusions fromthis
eval uation process are so shall ow and unsupported that they
suggest pretext. Moreover, they point to evidence in the form of
Plaintiffs affidavits disputing the conclusions reached by

Carter. They have not produced any evidence, though, that

6 Thi s undi sputed evi dence di stingui shes the present case
fromthe facts presented by Vojvodich v. Lopez, 48 F.3d 879, 886
(5" Cir. 1995), in which the plaintiff’s perfornmance eval uations
were satisfactory and the decisionmker had expressed no
di ssatisfaction with his perfornmance.
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Char bonnet simlarly discounted the evaluations or did not rely
on themin good faith. Their opinion regarding the sufficiency
of the evaluations or their conjecture on the role they played in
t he deci si onmaki ng process cannot create a sufficient fact issue
to survive summary judgnent. See Odomv. Frank, 3 F.3d 839, 849
(5" Cir. 1993) (rejecting otherw se unsupported opini on and
specul ation).

Furthernore, the nunber of firings—twenty-eight of
McCrossen’ s enpl oyees—does not support a concl usion that
Char bonnet was conducti ng a whol esal e patronage dismssal. O
the thirty-four staff positions that Charbonnet filled, she hired
twenty fornmer McCrossen enployees. N ne of the fourteen new
enpl oyees either supported Charbonnet or were recommended by her
political allies. Plaintiffs argue that the only reason why
Char bonnet did not termnate all of McCrossen’s enpl oyees is that
the office would not have been nmanageable with an entirely new
wor kf orce. Charbonnet contends that her retention of so many
McCr ossen enpl oyees denonstrates that political retaliation was
not a factor in enploynent decisions. G ven these conpeting
interpretations, a reasonable jury could not find that the
magni t ude of the discharge gives rise to an inference of
retaliation.

In sum Plaintiffs evidence at best creates a weak fact
i ssue on the question of retaliation. The statenments nade by

Carter and contained in the term nation notice, even when vi ewed
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inthe light nost favorable to Plaintiffs and considered in
conbination with the circunstantial evidence regarding the timng
of the decision, the review process, and the nunber of
dism ssals, at nost give rise to a tenuous issue of fact. Having
pl aced Plaintiffs’ pretext evidence in its proper context with
Char bonnet’ s undi sputed evi dence and considered Plaintiffs’ own
extrenely weak prima facie show ng, we conclude that no
reasonable trier of fact could infer retaliation.
I11. Conclusion

Plaintiffs have failed to present sufficient evidence from
whi ch a reasonable fact finder could conclude that Charbonnet’s
decision to termnate Plaintiffs was substantially notivated by
retaliation for their political participation. Accordingly, we

AFFI RM t he hol ding of the district court.
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