IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30662

Summary Cal endar

HAROLD COUTCHER, Pl ai ntiff-Appellant,

ver sus

LOUI SI ANA LOTTERY CORPORATI ON,;
DANNY JACKSON Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana
(97-CV-372)

COct ober 6, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel  ant contends that he was termnated fromhis job as a
regi onal manager for the Louisiana Lottery Corporation ("LLC")
because of his race and age.! Coutcher urges us to overturn the
decision of the district court granting summary judgnent in favor

of defendants.? He al so asks us to overturn the court's deni al of

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1 Coutcher, who is Caucasi an, was 61 when term nat ed.

2 W are only asked to decide the propriety of the court's
grant of judgnment on Coutcher's 42 U . S.C. § 1981 and § 1983 cl ai ns.



his notion to stay federal proceedings in favor of a parallel state
proceeding, as well as his notion to anend his conplaint. W
decline this invitation.

The district court had anple, uncontroverted evidence upon
which to base its grant of summary judgnent. Although the court did
not have the gui dance of the Suprene Court's decision in Reeves v.
Sanderson Plunbing Products Co.,%® it specifically held that
Coutcher failed to denonstrate that the reasons for his discharge
were pretextual .* The court cited "overwhel mi ng" evidence that the
di scharge was based on Coutcher's inadequate job perfornmance.
Coutcher failed to dispute the fact that nunerous enpl oyees filed
conpl aints; that Jackson investigated the conplaints and ordered
himto rectify the situation; and that he di sobeyed Jackson's cl ear
directive that regional managers not | eave the office on days when
term nal extractions were undertaken.

Croutcher's evidence of pretext is either irrelevant or
insufficient as a matter of law. Plaintiff's claim that a
simlarly-situated black male was not termnated fails to neet the
requi renent that such evidence be "nearly identical" to the facts

at issue.® Moreover, the allegedly racist comments by Jackson were

3120 S. . 2097 (2000).
4 See Reeves, 120 S. . at 2106.

> See Wvill v. United Conpanies Life Ins. Co., 212 F.3d 296,
304 (5th Cr. 2000).



stray remarks not relevant to Coutcher's term nation.® | nadequate
sanpl e size invalidates Coutcher's statistical evidence regarding
the hiring and ternmination of regional nanagers.’ At the district
court level, Coutcher also failed to contradict testinony that the
proposed di sciplinary procedures were not in effect at the tine of
his termnation; his argunent on this ground therefore fails.

The fact that Jackson and Shuford were enpl oyees of LLC does
not nean that this Court nust disregard their testinony as
"interested wtnesses" for purposes of summary judgnment. Adoption
of such a position is not conpell ed by Reeves, ® and woul d render it
virtually inpossible for defendants to obtain summary judgnent in
di scrimnation cases, where the testinony of other enployees is
central to their resolution.?®

The district court did not abuse its discretioninrefusingto
grant Coutcher's notion to stay. The putative inpact on state

finances by an adverse judgnent in this case - i.e., a possibly

6 See Sreeramv. Louisiana State Univ. Med. Center-Shreveport,
188 F.3d 314, 320-21 (5th Cr. 1999); Bennett v. Total M natone
Corp., 138 F.3d 1053, 1061 (5th G r. 1998).

" See Scott v. University of Mssissippi, 148 F.3d 493, 510
(5th Gr. 1998); Smth v. Western Electr. Co., 770 F. 2d 520, 525-28
(5th Gr. 1985).

8 Coutcher cites Reeves, 120 S.Ct. at 2110.

 See Boze v. Branstetter, 912 F.2d 801, 807 (5th Cir. 1990)
(condeming restriction on summary judgnent notions that would
render them "neaningl ess, ti me-consum ng, and expensi ve
exerci ses").



di m ni shed contribution fromthe LLC s surplus to the State - is
too indirect and attenuated for El eventh Anmendnent purposes.® Nor
do extraordinary circunstances nmandate abstention.!!

Finally, we do not discern an abuse of discretion in the
court's refusal to grant |eave to anend. The notion was untinely
filed? and was entered after Coutcher repeatedly failed to anmend
his conplaint to include state |aw clains. The questionable tim ng
of the filing - i.e., on the eve of the district court's sumary
judgment determnation - indicates possible bad faith.® Ganting
the notion al so woul d have concei vably prejudi ced defendants. |In
light of the preceding, the district court's judgnent is therefore
AFFI RVED.

AFF| RMED.

10 See Pendergrass v. Geater New Ol eans Expressway Conmin,
144 F. 3d 342, 345 (5th Gr. 1998).

11 See Colorado River Water Conservation Dist. v. United
States, 424 U. S. 800, 813-14 (1976); Murphy v. Uncle Ben's, Inc.,
168 F.3d 734, 738 (5th Gr. 1999) (finding that parallel litigation
was duplicative, not pieceneal, and stating that "the prevention of
duplicative litigation is not a factor to be considered in an
abstention determ nation").

12 See Avatar Exploration, Inc. v. Chevron, US A, Inc., 933
F.2d 314, 320 (5th Gr. 1991).

13 See Wmmv. Jack Eckerd Corp., 3 F.3d 137, 139-40 (5th Cir.
1993).

14 See Addington v. Farnmer's Elevator Mut. Ins. Co., 650 F.2d
663, 667 (5th Cir. 1981).



