IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00- 30646
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

EDUARDO PENA, al so known as \Wado, al so known as Nel son
Torres,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Eastern District of Louisiana

(97- CR- 145- 2)

MBy 18, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Eduardo Pena appeals his guilty-plea conviction and sentence
for nmurder in furtherance of a continuing crimnal enterprise
conspiracy to possess wth intent to distribute cocaine
hydrochl ori de, conspiracy to possess with intent to distribute
marijuana, conspiracy to use and carry a firearm conspiracy to
| aunder noney, and aiding and abetting. Pena did not file his

noti ce of appeal wthin ten days of entry of judgnent. See Fed. R

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



App. P. 4(b)(1). Jurisdiction is therefore at issue. See United

States v. Alvarez, 210 F.3d 309, 310 (5th Cr. 2000). It is not

cl ear whether the appeal period was tolled by Pena s postjudgnent
nmotion to vacate his sentence and withdraw his guilty plea. See

United States v. Carnobuche, 138 F.3d 1014 (5th Cr. 1998); United

States v. Brewer, 60 F.3d 1142, 1143-44 (5th Cr. 1995); Fed. R
Ctim P. 32(e). W need not reach this issue, however, because

Pena’ s appeal is frivolous. See e.qg., Alvarez, 210 F. 3d at 310.

We lack jurisdictionto reviewthe district court’s decision not to
depart downward fromthe gui deline range because the district court
di d not base its decision on an erroneous belief that it |acked the

authority to depart. United States v. Landerman, 167 F. 3d 895, 899

(5th Gr. 1999).

Under Fed. R Crim P. 32(e), Pena s post-sentencing request
to wthdraw his plea or vacate his sentence nust be nmade either on
direct appeal or pursuant to a § 2255 notion. The plea agreenent
precludes him from appealing his sentence or filing a 8§ 2255
nmoti on, however, unless his sentence exceeds the statutory nmaxi mum
penalty or constitutes an upward departure fromthe guidelines. As
the district court sentenced Pena wthin the applicable guideline
range, he is not entitled to nove to vacate his sentence or

wthdraw his guilty plea. Fed. R Cim P. 32(e).



Pena’ s appeal is wthout arguable nerit and frivol ous. See

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). W therefore

dismss it. See 5th CGr. R 42.2.

APPEAL DI SM SSED.



