IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30615

EDW N MESADI EU,
Peti ti oner- Appel | ee,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Western District of Louisiana

April 15, 2002

Bef ore REYNALDO G GARZA, H GE NBOTHAM and SM TH, G rcuit Judges.
PER CURI AM *

The Immgration and Naturalization Service appeals the
district court’s grant of Edwin Mesadieu' s petition for a wit of
habeas corpus pursuant to 28 U S . C § 2241. In Iight of the

Suprene Court’s decision in Zadvydas v. Davis,! and this court’s

"Pursuant to 5THQR R 47.5, the court has deternmined that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5THQR R 47.5.4.

1121 S.Ct. 2491 (2001).



deci sion on remand from the Suprenme Court in that sane case,? we
affirm
I

Edw n Mesadi eu was born in the Bahamas in Septenber 1973 to
Hai tian parents. He entered the United States nost recently as a
resident alien in 1990. 1In 1994 Mesadieu pled guilty to charges
brought by the state of Florida arising out of a donmestic dispute
bet ween Mesadi eu and his then-girlfriend. These charges incl uded:
aggravated assault, throwng a deadly mssile into an occupied
vehicle, and corruption by threat. He received probation. I n
March 1995, while on probation, Mesadi eu was convicted of assault
wth a deadly weapon and shooting into a dwelling house and was
sentenced to 18 nonths’ inprisonnent and revocation of his earlier
pr obati on.

As a result of these convictions, the INS issued an order to
show cause chargi ng Mesadieu wth two crinmes of noral turpitude not
arising out of a single schene of crimnal conduct. On Septenber
15, 1996 Mesadi eu was ordered deported to the Bahamas. The Board
of Immgration Appeals remanded the case for consideration of a
wai ver of deportation. In the neantinme, Mesadieu was transferred
to INS custody after the conpletion of his prison termin Apri
1996. After further unsuccessful pr oceedi ngs, Mesadi eu’ s

deportation order becane final on March 14, 1997.

2 No. 97-31345, 2002 W. 385663 (5th Cr. Mar. 12, 2002).
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Since then, the INS has unsuccessfully attenpted to deport
Mesadi eu to the Bahamas and to Haiti. Both countries have rejected
his request for <citizenship or travel docunents. Mesadi eu
requested release followng these failures, but his request was
denied. The INS continued to detain Mesadieu on the authority of
8 US C 8§ 1231(a)(6), which allows detention of an alien who is
renovabl e based on nultiple crimnal convictions or “who has been
determned to be arisk to the comunity or unlikely to conply with
the order of renpval.”® The INS conducted several reviews of
Mesadi eu’s detention, at all relevant points concluding that he
posed a high risk of recidivismand was a threat to the community.
In January 1999 Mesadieu filed a petition under 28 U S.C. § 2241
chal l enging his continued detention on the ground that, since it
was i nmpossible to effectuate the deportation order, the detention
violated his due process rights. The district court granted his
petition,* and the I NS now appeal s.

|1
W review the district court’s findings of fact for clear

error and its conclusions of l|law de novo.® | n Zadvydas,® the

38 U.S.C § 1231(a)(6).

4 Mesadi eu was rel eased on April 13, 2000. The INS first sought to place
Mesadi eu in a nine-nonth rehabilitation program but the district court bal ked
at the length of the programand refused to approve Mesadi eu’ s participation

5 Gochicoa v. Johnson, 238 F.3d 278, 284 (5th Gr. 2000).
6§ The INS, inits briefs tothis court before the Suprene Court had deci ded

Zadvydas, argued persuasively that this case was factually indistinguishable.
Appel lant’s Brief at 19-20. W agree.



Suprene Court, reading 8 1231(a)(6) so as to avoid a “serious
constitutional threat”’” concl uded that detenti on was not aut hori zed

under the statute when renoval was no |onger reasonably
foreseeable.”® The Court also endorsed a presunption that the
reasonabl e period of detention was six nonths after the beginning
of the renoval period.® This presunption places the burden on the
Governnent to show that “there is no significant |ikelihood of
renoval in the reasonably foreseeable future ...."1° Furthernore,
“as the period of prior post-renoval confinenent grows, what counts
as the ‘reasonably foreseeable future’ conversely would have to
shrink. "1

On remand from the Suprenme Court, this court determned in
Zadvydas that the district court’s grant of the petition should be
affirnmed. W based our decision on the fact that Zadvydas had been
detained by the INS for nore than three years after the expiration
of the renoval period,!'?2 creating a presunption, which the INS

failed to rebut, that there was no significant |ikelihood of

renmoval in the reasonably foreseeable future. Simlarly here, the

7 Zadvydas, 121 S. . at 2503.

8 1d.

9 Zadvydas, 2002 W. 385663 at *4.
10 Zadvydas, 121 S.C. at 2505.
1od.

12 Zadvydas, 2002 W. 385663 at *5.
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order of deportation becane final in May 1997 (at which tine the
90- day period began to run), and Mesadieu filed his § 2241 petition
in district court January 1999, which was granted on March 14,
2000. At the tine of his filing, Mesadi eu had been in I NS custody
for approximately 20 nonths, well in excess of the 6 required for
the operation of the presunption in his favor. The INS vaguely
refers to continuing efforts to deport Mesadi eu, but there is no
evidence in the record sufficient to rebut the presunption.®® It
is clear that there is no significant |ikelihood that Mesadieu
coul d be deported in the reasonably foreseeable future, especially
gi ven the Suprene Court’s adnonition that the tinme frame we are to
consider grows shorter with the length of prior post-renoval
confi nenment .

In keeping with this court’s decision in Zadvydas, we affirm
the judgnent of the district court wth the foll ow ng nodification.
The district court’s judgnent “shall not of itself preclude the INS

from seeking to return [Mesadieu] to INS custody (if that be

ot herwi se shown to be appropriate) upon a showing that ... there
has then beconme a substantial |ikelihood of renoval in the
reasonably foreseeable future ...."%

3 The INS offers evidence that Haiti recently began repatriating its
citizens after a period during which it was not doing so. This evidence is
offered for the first time on appeal, and we may not consider it. Theriot v.
Parish of Jefferson, 185 F.3d 477, 491 n.26 (5th Cr. 1999). |If Haiti at sone
point in the future indicates its willingness to accept Mesadi eu, then the INS
may seek to return himto custody. Zadvydas, 2002 W 385663 at *5.

¥ d.
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