IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30468
(Summary Cal endar)

CLYDE D. RI CHARD

Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Louisiana
(97- CV- 784)
~ January 17, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Petitioner-Appellant Clyde D. Richard appeals the district
court’s denial of his 28 U S.C. § 2254 application. That court
granted a certificate of appealability (COA) to Richard on the
i ssue whether his counsel was ineffective by allegedly failing to
(1) adequately communicate with Richard; (2) provide Richard with
copies of police reports that were in counsel’s possession; (3)

conduct a tinely and adequate investigation; and, generally, (4)

present an adequate defense.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Ri chard argues that the district court erred when it applied
the subjective “unreasonable application” standard enunciated in

Drinkard v. Johnson, 97 F.3d 751, 755 (5th Cr. 1996), which was

i nval i dated by the Suprene Court in Wllians v. Taylor, 529 U S.

362 (2000). Richard is correct in noting that we have recognized
that WIllians requires an objective analysis of whether a state
court decision involves an unreasonable application of clearly

establ i shed federal |aw. See Myore v. Johnson, 225 F.3d 495, 500-

01l n.1 (5th Gr. 2000). He also notes correctly that the district
court’s determ nation of counsel’s effectiveness shoul d be revi ewed
by this court de novo, and that the district court’s factual
findings should be reviewed for clear error. And he is again
correct that the state court’s factual findings should not be
af forded the presunption of correctness under 8§ 2254(e), although
not for the reasons advanced by Richard. W proceed accordingly.

Several of Richard s clains and the facts supporting them as
they were developed in his federal habeas proceeding, were not
raised in the state court proceedi ngs, so the state court thus had
no opportunity to address them Richard only briefly nentioned the
beard issue in the state court, wth no supporting facts, and he
did not nention the Owens alibi issue at all. Neither did he
allege that counsel had failed to discuss the case with him
sufficiently nor that counsel had failed to show him the police
reports. Thus, the state court’s adjudication was not “on the
merits” of the clains as they have been presented and devel oped by

Ri chard in federal court. Consequently, the standards of 8§ 2254(d)



do not apply. Mller v. Johnson, 200 F. 3d 274, 281 (5th Cr. 2000)

(“section 2254(d) applies only to i ssues that have been adj udi cat ed
on the nmerits in state court.”). The district court’s factual
findings are reviewed for clear error, and its |egal concl usions

are reviewed de novo. Burdine v. Johnson, 231 F.3d 950, 953 (5th

Cir. 2000) ( pre- AEDPA case).

Ri chard argues that trial counsel was ineffective for failing
to communi cate with himadequately. He contends that the district
court’s ruling does not address any part of his claimthat counsel
met with himonly one tine prior to trial. He argues that this
failure to communicate resulted in trial counsel’s fornmulating a
weak alibi theory that placed Richard at work for the entire day
W t hout ever | eaving.

Richard’ s position that the district court failed to address
this claimis erroneous. Assumng Richard s trial testinony to be
true, the district court specifically found that R chard told his
attorney that he was at work at the tine i medi ately precedi ng the
r obbery. “Richard’s attorney apparently accepted his client’s
version of the events on the day in question and the version of
events given by the alibi witnesses. A decision not to investigate
further was reasonable under the circunstances.” The district
court found that trial counsel’s strategic decisionto present this
alibi defense was reasonable and that counsel did not perform
unreasonably in failing to anticipate that his client had not been
truthful with him The district court’s conclusion that counsel

was not ineffective in this respect is based on a finding that



Richard was not conpletely truthful wth his attorney about
Richard’ s activities on the day of the robbery, not that counsel
was ineffective for failing to conmuni cate adequately, hence the
concl usion that “the problemhere would seemto be in the facts and
not in the representation.” The district court’s finding, based on

a credibility decision, is not clearly erroneous. See Moran v.

Bl ackburn, 781 F.2d 444, 445 (5th Cr. 1986) (district court’s
credibility decision after a federal habeas evidentiary hearing is
subject to review under the clearly erroneous standard.).

Ri chard argues that because of counsel’s failure to show him
the police reports, he was not aware that his facial hair was such
an inmportant issue, and that he did not learn of its inportance
until he received a copy of the police reports for the first tine
during his post-conviction proceedings while at Angola. Richard
contends that had he known, he nmay have been able to alert counsel
to the existence of the photograph taken of himwith a full beard
13 days after the robbery. Richard attenpts to downplay the fact
that he was present in the courtroom when nunmerous Ww tnesses
testified that he had no beard. He takes issue with the district
court’s finding that the inconsistencies 1in the wvarious
descriptions of his facial hair seened insignificant. He argues
t hat counsel “drummed up” an alibi defense with no investigation of
the identity issue.

The district court found that the inconsistencies in the
various W tnesses’ descriptions of the exact anmount of facial hair

Ri chard had seened generally insignificant. The court stated that



inthe face of an unhesitating identification by the victim it was
pl ausi bl e that the attorney could have chosen not to question the
i nconsi stencies in the descriptions. The district court noted that
the “striking simlarity between Richard s appearance and the
victims description [was] denonstrated by the fact that Sparks
teased R chard about the simlarity between his appearance and the
description in the newspaper.” The court stated that it was
apparently counsel’s strategy torely on the alibi corroborated by
Ri chard’ s co-workers.

Richard s testinony at the evidentiary hearing on whether he
was aware of the inportance of the facial hair issue is
contradictory. He alternates between testinony that (1) he did not
realize the inportance of the beard issue, and (2) he told counsel
that he had al ways worn a beard and which witnesses could confirm
that fact. It is also inportant to note that although Richard
testified that he realized the inportance of this issue when he
recei ved copies of the police reports during his post-conviction
proceedi ngs, he nmentioned this issue only in passing in his 1992
state post-conviction application, and that it was not until 1996
and 1997 he procured affidavits from the alleged w tnesses in
Cl evel and who could testify about his beard.

The district court’s finding that the all eged i nconsi stencies
in the witnesses’ testinonies about the exact anount of Richard' s
facial hair were insignificant is not clearly erroneous. See Jones
v. Cain, 227 F.3d 228, 230-31 and n.9 (5th G r. 2000) (discrepancy

bet ween description of perpetrator as 5 10" tall and with no scars,



and defendant’s description of hinself as 56" wth tw facia
scars approached inanity). As the district court correctly
concluded, in the face of the testinony by Sparks that he teased
Ri chard about the striking simlarity between Ri chard s appearance
and the victinms description in the newspaper, and the victims
unhesitating identification, it was a plausible strategy for trial
counsel to focus on the alibi defense rather than any m nor
di screpancies in the description.

Ri chard further argues that trial counsel failed to conduct an
adequate investigation, urging that a nore thorough investigation
woul d have revealed the fact that R chard stuttered. He contends
that counsel failed to investigate and di scover the best avail able
alibi wtness, Lucious Onens. He argues that inadequate
i nvestigation | ed counsel to use weak and damagi ng al i bi testi nony;
that he has always clainmed an alibi in Oaens; that the district
court ignored Omens’s full testinony; and that its findings are
clearly erroneous.

Assuming Richard' s trial testinony to be true, the district
court noted that Richard told his attorney that he was at work at
the tinme inmmediately prior to the robbery. “Richard’s attorney
apparently accepted his client’s version of the events on the day
i n question and the version of events given by the alibi w tnesses.
A decision not to investigate further was reasonable under the
ci rcunst ances.” The district court found that trial counsel’s
strategic decision to present this alibi defense was reasonable,

t hat counsel did not performunreasonably in failing to anticipate



that his client had not been truthful with him and that there was
no reason to believe that there could be another alibi in Lucious
Omens in light of Richard s representations. “It would al so appear
that the defendant is now trying, years after the fact, to put
together a new alibi which he failed to bring forth initially and
which is contrary to his original statenents to counsel and to the
jury.”

Ri chard never nentioned Onens’s all eged alibi testinony in his
state post-conviction application. By Richard s own testinony,
Ballard dropped him off at a fish market, then another friend
pi cked himup and took himto Onens’s house. |If Richard was with
Sparks and Ballard at 7:00 p.m, he would have arrived at Onens’s
house significantly later than the tine needed to establish an
alibi for the tinme of the robbery. Ownens’s deposition testinony
put Richard at his house between 6:00 and 7:00 p.m, which
contradicts the trial testinony. Omens testified in his deposition
about Richard s selling himan air tank, a fact that Ri chard never
testifiedto at trial. If thejury rejected the alibi testinony of
Sparks and Ballard that Richard was with themat the exact tine of
t he robbery, why would Omens’ s testinony to the effect that R chard
cane to his house sone tine later (assumng that he would have
testified at trial consistently with Richard’s testinony) inpress
the jury as being any nore believabl e?

Regarding the stutter defense, counsel testified in his
deposition that he had known Richard for quite sone tinme, knewthat

he stuttered a little bit but had never known Richard s speech to



be that much of a problem and knew that Richard had al ways spoken
straight wwth him The best evidence of Richard s stutter woul d be
during his own testinony at trial. The jury could determ ne for
itself if Richard stuttered so badly that the victim should have
mentioned it in her description. Counsel cannot be considered
ineffective for failing to investigate and call wtnesses to
testify about the stutter.

Richard further argues that the district court ignored the
fact that counsel conmtted a very serious error in opening the
door to Richard’ s m sdeneanor record. Richard is correct that the
district court failed to address the issue of the adm ssion of the
m sdenmeanor convictions after Johnson opened the door. The
magi strate judge's second report also fails to address this issue.
Ri chard never objected to the nmagi strate judge’ s report and i n fact
urged the district court to adopt it. Richard s application for a
certificate of appealability did not request a COA on this issue,
and the district court’s grant of a COA did not include it. Thus,
we do not have jurisdiction to consider this issue for which a COA

was not granted. See Witehead v. Johnson, 157 F.3d 384, 387-88

(5th Gr. 1998)(lack of aruling on a COAin the district court on
an i ssue causes this court to be without jurisdiction to consider
it).

Richard has not denonstrated deficient performance or

prejudice. Strickland v. Washington, 466 U S. 668, 687-94 (1984).

The two clainms to which he attributes the nost inportance, one

grounded in the question of the beard and the other in Onens’s



alibi, appear to be defenses of recent fabrication. The district

court’s denial of habeas relief is AFFI RVED



