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Bef ore DUHE and BENAVIDES, Circuit Judges, and RESTANI*, District
Judge.

PER CURI AM **

Plaintiff Dol va Watson (“Watson”) appeal s the district court’s
grant of judgnent as a matter of |aw against her after a jury
returned a verdict in her favor. The district court held that her

suit under 42 U.S.C. 8§ 1983 for excessive force by defendant police

Judge, U.S. Court of International Trade, sitting by
desi gnation

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



officer Enelda Garrett (“Oficer Garrett”) was barred by Heck v.
Hunphrey, 512 U.S. 477 (1994).! W affirmand reformthe judgnent
consi stent with Heck
l. Fact s

Wiile watching a Mardi Gas parade on February 23, 1998
Wat son crossed a barricade to retrieve a pair of beads. Oficer
Garrett ordered Watson to return to the other side of the
barri cade, and when she failed to conply, Oficer Garrett attenpted
to arrest her. By this tinme, however, Watson had been dri nking al
afternoon and becane very belligerent, using racial epithets to
address O ficer Garrett. As she resisted Oficer Garrett, a fight
ensued between them Before Oficer Garrett could subdue Watson
and place her under arrest, WAatson sustained several injuries as
she was struck by Oficer Garrett and forced to the ground. Watson
was finally renmoved fromthe scene and taken to the hospital, but
she refused treatnent. When she finally arrived at the booking
station, she becane invol ved i n another altercation, thistime wth
a sheriff’s deputy. As aresult of her actions, Watson ultimtely
pl ead no contest to charges of resisting arrest and battery on a

police officer. She was fined $1,500 and ordered to pay an

The district court also stated that had it not granted
judgnent as a matter of |law on the basis of Heck, it would have
granted a new trial because the jury’'s award, which included zero
conpensatory damages but a $250 punitive damages award, was the
result of an inpermssible conprom se. Watson argues that the
verdi ct should not be set aside. W need not address the issue
because we hold that her claimis barred by Heck.
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addi tional $350 in restitution.?

Watson filed suit against the City of New Oleans (“the
aty”), the New Oleans Police Departnent (“the Police
Departnent”), Superintendent R chard Pennington, Oficer Garrett,
Oficer Elizabeth Coste (“Oficer Coste”), and Oficer Lews
Ri chardson (“Officer Richardson”). She clained several violations
of her constitutional rights, including unlawful seizure, due
process, excessive force, and cruel and unusual punishnent. I n
addition to these constitutional clains, she alleged Louisiana
state law clains of assault and battery and gross negligence. She
sought conpensat ory danages, punitive damages, and attorney’s fees.

In the pretrial order, the parties stipulated to Watson’s
convi cti ons. Defendants filed a nmotion in |imne seeking the
di sm ssal of Watson’s fal se arrest claimon the grounds that it was
barred by Heck v. Hunphrey, as her convictions precluded a § 1983
fal se arrest claim The district court agreed, concluding that any
determ nation regarding the legality of Wtson's arrest would
necessarily inplicate the validity of her convictions.

The remai nder of the case proceeded to a jury trial. During
Wat son’ s testinony on cross-exam nation, the defense noved for a
directed verdict as to Oficer Richardson. The court took the

matter under subm ssion, and after the conpletion of Watson’ s case

2Under Loui siana |l aw, Watson’s plea of no contest constitutes
a conviction. See La. Code Crim Proc. art 552(4).
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in chief, the court dismssed Oficers Coste and Ri chardson.
Wat son stated that she had no objection to their dismssal. Chief
Penni ngton, the Cty, and the Police Departnent then noved for
judgnent as a matter of |law, which the court granted, hol ding that
there was no evidence of wongdoing by Chief Pennington and the
Cty and that the Police Departnent was not anenable to suit. At
the conclusion of the defense's case, Oficer Garrett noved for
judgnment as a matter of |aw on Watson’s § 1983 excessive force and
state |law battery clains. The court denied the notion and
submtted the case to the jury.

The jury returned wwth a verdict in favor of Watson. It found
that Oficer Garrett had used unconstitutionally excessive force in
arresting and detai ning Watson, had acted maliciously, wllfully,
and in gross disregard for Watson’s constitutional rights, and had
conmtted battery upon Watson in violation of state law.® They
refused to award, however, any conpensatory damages and entered
zero for both “physical injury, pain, suffering, nental anguish

enotional distress, etc.” and “past nedi cal expenses.” Despite the
| ack of conpensatory damages, the jury did award Watson $250 in
punitive damages for Oficer Garrett’s violations of Wtson's
constitutional rights.

After the jury's verdict, Oficer Garrett filed a notion for

judgnent as a matter of | aw pursuant to Fed. R Cv. P. 50(b). She

The battery claimis not a part of this appeal, as the jury
did not award any danmages on the basis of that claim
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argued that the jury's finding of excessive force should be
overturned in light of Heck, as Wtson's battery conviction
precluded a 8 1983 claim for excessive force. Mor eover, she
contended that the jury’'s award of punitive danages nust be
overturned, as her single punch to a person who admttedly hit,
ki cked, and spit on her was not sufficiently malicious to justify
puni tive damages, especially given that Watson was not awarded any
conpensatory damages. The district court granted Oficer Garrett’s
nmoti on, holding that Watson’s convictions for battery on a police
officer, resisting arrest, and public intoxication barred her from
bringing her claimthat Oficer Garrett used excessive force in
arresting her.
. Di scussi on

We reviewthe district court's order under a de novo standard,
examning the evidence in the light nost favorable to the
nonnmovant. See Russell v. MKinney Hosp. Venture, 235 F.3d 219,
222 (5th Gr. 2000). Judgnent as a matter of lawis appropriate if
"the facts and inferences point so strongly and overwhelmngly in
favor of the noving party [that] no reasonable jurors could have
arrived at a contrary verdict." See McCoy v. Hernandez, 203 F.3d
371, 374 (5th Gir. 2000).

Wat son argues on appeal that because her plea and sentence
were not admtted into evidence, the court should not have

considered them in ruling on the Rule 50(b) notion. She al so



contends that Oficer Garrett waived her argunent that Watson is
estopped from bringi ng her cause of action because estoppel is an
affirmative defense, and O ficer Garrett failed to preserve it.
Finally, she asserts that Heck should not apply because O ficer
Garrett used excessive force after she had placed Watson under
arrest, and that no conflict therefore exists between her
conviction and her 8§ 1983 claim

Oficer Garrett contends that Heck bars the excessive force
claim because it necessarily <calls into question Wtson's
convi cti ons. She points out that the pretrial order included
stipul ations regardi ng WAt son’ s convi cti on and sentence. Moreover,
Oficer Garrett argues that she did not waive her Heck defense
because the district court granted the defendants’ notionin |limne
dism ssing Watson’s false arrest claim and at the close of the
defense’s case, Oficer Garrett noved for judgnent as a matter of
law. Finally, she notes that the district court, in agreeing with
Oficer Garrett’s Heck argunent, did not hold that Watson’s cl ai ns
wer e est opped.

A Wi ver

Wat son contends that the district court erred in granting
judgnent as a matter of | aw because Oficer Garrett wai ved her Heck
defense. Specifically, she notes that estoppel is an affirmative
defense, which is waived if not properly plead. Al though Oficer

Garrett’s argunent that Heck bars Watson’s claimas a matter of | aw



is not technically an estoppel argunent, see Heck, 512 U S. 477,
480 n.2 (1994) (distinguishing between Heck doctrine and res
judicata), Watson’s failure to use the correct term nol ogy has not
caused O ficer Garrett any prejudice. Oficer Garrett’'s brief
identifies all the points inthe litigation during which she clains
to have raised the Heck issue. Al t hough these references are
insufficient to put Watson on notice that Oficer Garrett intended
torely on Heck as a bar to the excessive force claim we note that
wai vers of defenses based on grounds rooted in considerations of
state sovereignty are applied | ess harshly than other wai vers. See
Graham v. Johnson, 94 F.3d 958, 970 (5'" Cir. 1996)(per curiam
(holding that federal court has discretion whether to accept a
state’s waiver of exhaustion requirenent in habeas action); see
also Carr v. O Leary, 167 F.3d 1124, 1127 (7th Gr. 1999)
(recogni zing applicability of doctrine to Heck defenses). Al though
the district court did not explicitly indicateits reliance onthis
doctrine, this om ssion does not prohibit us fromacknow edging it.
See Mul berry Square Prods., Inc. v. State FarmFire & Cas. Co., 101
F.3d 414, 421 (5th Gr. 1996). Accordingly, we hold that Oficer

Garrett did not wai ve her Heck defense.

B. Heck
W now consider whether Heck operates to bar Watson's

excessive force clai munder § 1983. Heck holds that a § 1983 claim
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“that effectively attacks the constitutionality of a conviction or
i npri sonment does not accrue until that conviction or sentence has
been ‘reversed on direct appeal, expunged by executive order,
declared invalid by a state tribunal authorized to nake such
determ nation, or called into question by a federal court’s issue
of a wit of habeas corpus.” Hudson v. Hughes, 98 F.3d 868, 872
(5" Cir. 1996) (quoting Heck, 512 U.S. at 486-87). In Hudson, this
Court concluded that a § 1983 plaintiff’s claimfor excessive force
was barred in light of the plaintiff’s conviction for battery of an

of ficer. |d. The Court reasoned:

I n Loui siana, self-defense is a justification defense to
the crime of battery of an officer. To make out a
justification defense, the crimnal defendant charged
wth battery of an officer nust show that his use of
force against an officer was both reasonable and
necessary to prevent a forcible of fense agai nst hinsel f.
Because self-defense is a justification defense to the
crinme of battery of an officer, [plaintiff’s] claimthat
[ def endant s] used excessi ve force whil e apprehendi ng hi m
if proved, would necessarily inply the invalidity of his
arrest and conviction for battery of an officer.

Wat son contends that Hudson does not control the present case
because her claimis based on abuse that she suffered after she was
arrested. The district court, having reviewed the record, rejected
this argunent. It stated that “the alleged excessive force
involving Oficer Garrett, according to plaintiff’s own testi nony,
occurred during the NOPD officers’ attenpts to cuff, subdue, and
keep the plaintiff under arrest until the van picked up detai nees

at the parade site and hauled the plaintiff off to Charity



Hospital .”

Wat son disagrees with this conclusion, but she does not
provide any citations to record evidence substantiating her claim
that O ficer Garrett used excessive force after her arrest. Under
Fed. R App. P. 28(a)(9)(A), appellant’s brief nust contain the
“appellant’s contentions and reasons for them wth citations to
the authorities and parts of the record on which the appellant
relies[.]” Failure to conply with Rule 28 results i n abandonnent of
the issue. U S. v. Mranda, 248 F.3d 434, 443 (5th Cr. 2001).
In light of Watson’s inability to provide any support for her
concl usory assertion that her excessive force claimdoes not cal
into question the validity of her battery conviction, we hold that
Heck bars her 8§ 1983 excessive force claimagainst Oficer Garrett.

Finally, Watson’s argunent that there was no evidence of her
convi ction need not detain us long, as it is totally without nerit.
Both parties stipulated to the conviction, and it was therefore
entirely proper for the district court to consider it. See U S. v.
Branch, 46 F.3d 440, 442 (5th Cr. 1995)(per curianm) (holding that
a party’'s entry into a stipulation relieves the opposing party of
its burden to prove the fact that has been stipulated).
Accordingly, the district court did not err when it held that Heck
barred Watson’s § 1983 claimfor excessive force.

L1l Concl usi on

The district court correctly granted judgnent as a matter of

law on O ficer Garrett’s Heck defense to Watson's excessive force

claim Neverthel ess, because Heck operates nerely to bar a claim



under 8§ 1983 wuntil such tine as a plaintiff’s conviction is
reversed on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to nake such determ nati on,
or called into question by a federal court’s issue of a wit of
habeas corpus, we reformthe judgnment by dism ssing the case with
prejudice until such tinme as Watson satisfies the conditions of

Heck.
JUDGVENT OF DI SM SSAL AFFI RVED AS MODI FI ED
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