IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30408
Summary Cal endar

JAVES HAWIHORNE
Pl ai ntiff-Appellant,
ver sus
LEROY HOLI DAY
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(98- CV- 1595)

Novenber 3, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Janes Hawt horne, Louisiana prisoner #83561, appeals the 28
U.S.C. § 1915(e) dismi ssal, as frivolous, of his 42 U S. C § 1983
conpl ai nt.

Hawt horne’s claim for conpensation for the loss of his
personal property when he was transferred from one correctiona
facility to another does not state a claimfor the violation of a
constitutional right. See Marsh v. Jones, 53 F.3d 707, 712 (5th
Cr. 1995). “Section 1983 inposes liability for violations of

rights protected by the Constitution, not for violations of duties

"Pursuant to 5 QR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



of care arising out of tort |aw Renedy for the latter type of
injury must be sought in state court under traditional tort-I|aw
principles.” Baker v. MCollan, 443 U. S. 137, 146 (1979) (enphasis
added); see also Daniels v. Wllians, 474 U S. 327, 332-33 (1986).

Hawt horne’s claim for danages resulting from nental or
enptional injury is precluded by 42 U S.C. 8§ 1997e(e) (“No Federal
civil action may be brought by a prisoner confined in a jail,
prison, or other correctional facility, for nental or enotiona
injury suffered while in custody without a prior show ng of
physical injury.”).

And, because Hawt horne has not briefed his alleged entitl enent
to injunctive relief, he has abandoned that issue on appeal. See
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

In sum Hawthorne’'s conplaint was properly dismssed as
frivol ous. See 28 U.S.C. 8§ 1915(e). Therefore, this appeal is
W t hout arguable nerit and also frivol ous. See Howard v. King, 707
F.2d 215, 219-20 (5th Cr. 1983) (defining frivol ous appeal as one
W t hout arguable nerit). The appeal being frivolous, it is hereby
DISM SSED. 5TH QR R 42. 2.

28 U.S. C. 8 1915 governs proceedings in forma pauperis, such
as the action at hand. Hawthorne is cautioned that the di sm ssal
of this appeal as frivolous counts as a “strike” under 8§ 1915(gq),
as does the district court’s dismssal of his conplaint as
frivol ous. See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cir
1996) (“[B]Joth the frivol ous appeal and a | ower court's di sm ssal

as frivolous count.”). Therefore, Hawthorne has two “strikes”



under § 1915(9). Hawt horne is further cautioned that if he
accunul ates three such “strikes”, he wll not be able to proceed in
forma pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S C 8§

1915(g) .
AFFI RVED



