IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30356

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

CALVI N BROW, JR.; JESSE L. CAGE,

Def endant s- Appel | ant s,

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98-CR-194-3-G

J-un-e -7, 2-061 -
Before DAVIS, WENER, and STEWART, G rcuit Judges.
W ENER, Circuit Judge:’

Def endant s- Appel l ants Calvin Brown, Jr. and Jesse L. Cage
(collectively “Defendants”) challenge their convictions and their
sentences for possession with the intent to distribute and
conspiracy to possess with the intent to distribute cocaine
hydrochl oride (“cocaine”). The jury found that each undertook

actions, individually and as part of a conspiracy, to sell cocaine

in the New Ol eans area. Both challenge, inter alia, the

sufficiency of the evidence, the district court’s adm ssion of

" Pursuant to 5TH Cir. R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCr. Rule 47.5. 4.



evidence gathered via a wretap, and several of the district
court’s sentencing determ nations. For the nost part, we find
their contentions to be without nerit; however, they do correctly
argue that the period of supervised release to which they were
sentenced violates their constitutional rights. Therefore, we
affirmthe judgnent of the district court except as to that issue,

whi ch we vacate and renmand for nodification.

| . Facts and Proceedi ngs

Def endants’ convictions stem from their alleged roles in a
conspiracy to distribute cocaine in New Ol eans. The picture that
the governnment painted at trial, and that the jury apparently
accepted, portrayed Cage as the | eader of a conspiracy conprising
(at a mninmum hinmself, Brown, and another nman, Fred Easterling.

A joint investigation by the Drug Enforcenent Adm nistration
(“DEA”) and Louisiana State Police uncovered evidence that
Def endants were conspiring with each other and others to sell
cocaine in New Ol eans. Federal and state agents obtained a
warrant from a Louisiana state judge authorizing a wiretap to
i ntercept conversations over a telephone |ine used by Cage. The
agents recorded many conversations between Cage and Brown that
occurred between May 18 and June 18, 1998. Al t hough drugs and
money were never explicitly nentioned, Defendants did discuss

nunbers and debt.



Easterling entered into a plea agreenent with the governnent
and testified at trial. He admtted that on approximately four
different occasions, he purchased a quarter kilogram of cocaine
from Cage, paying $5,500 for each quarter-kilogram In June of
1998, Easterling used the tel ephone to purchase approxi mately 1%
kil ograns of cocaine from Cage for $29, 000. On June 15, Cage
traveled to Easterling’s house in Alabama and picked up the
$29, 000, leaving shortly thereafter to pick up the cocaine in
Houst on. Agents conducted surveillance of Cage throughout his
j our ney. In Houston, Cage was observed entering a business
prem ses owned by co-defendant Jose Diaz,! then leaving it in
possessi on of a brown box. Cage was followed to a notel where he
di scarded the brown box. Agents recovered the box, and a drug dog
alerted toit. During his return trip fromHouston to New Ol eans
on June 18, 1998, Cage was stopped for speeding. He was given a
traffic citation and consented to a search of his vehicle. The
police found approximately two kilograns of cocaine in Cage’s
vehicle and arrested him

Easterling testified that he net Brown on one occasion: After
Easterling received poor quality cocaine from Cage, Brown tested
t he substance for them and confirned that it was in fact “bad.”

Cage then replaced that “bad” cocaine with “good” cocai ne.

! Diaz, Cage's alleged source of supply, was tried wth
Def endants but because the jury was not able to reach a verdict as
to his guilt or innocence, a mstrial was declared as to him
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Evi dence was al so i ntroduced show ng that in October of 1998,
an undercover agent net Brown in a Burger King parking lot to
purchase two ounces of cocaine fromhim Wen Brown approached the
agent’s vehicle, he got out and identified hinself to Brown as a
| aw enforcenent officer. Brown fled, discarding approximtely two
ounces of cocaine (which police later recovered) before he was
appr ehended.

A jury found Brown and Cage guilty of (1) conspiring with each
other and with others to possess wth the intent to distribute
cocaine in violation of 21 U S.C. 8§ 846 and (2) possessing with the
intent to distribute cocaine in violation of 21 U S. C § 841.
During sentencing, the district court concluded that Brown had one
prior drug conviction and that Cage had two, and enhanced their
crimnal history scores accordingly. The court also increased
Cage’s sentencing range by two points for his role as a
| eader/ or gani zer. For sentencing purposes, the district court
found the quantity of cocaine involved to be between two and 3.5
kil ograns. Brown received a concurrent 130 nonth sentence for each
count of conviction and an eight year term of supervised rel ease.
Cage was sentenced to 360 nonths in prison to be followed by ei ght

years of supervised release, as well as a $5,000 fine.

1. Analysis

A. Sufficiency of the Evidence



Brown and Cage both claimthat the evidence adduced at trial
was insufficient to support their convictions. In review ng
challenges to the sufficiency of the evidence, we ask whether,
after viewing the evidence in the |light nost favorable to the
jury’'s verdict, “any rational trier of fact could have found the
essential elenments of the crinme beyond a reasonable doubt.”? In
doing so, we resolve all credibility determ nations and reasonabl e
inferences in favor of the jury's verdict.?

Brown first clains that the governnent failed to adduce
sufficient evidence at trial to prove that he individually
possessed cocaine with the intent to distribute it in violation of
21 U.S.C. § 841. “To prove possession of a controlled substance
wth intent to distribute, the governnment nust prove beyond a
reasonabl e doubt the defendant’s possession of the illegal
subst ance, know edge, and intent to distribute. The necessary
know edge and intent can be proved by circunstantial evidence.”*
Brown clainms only that the governnent failed to prove the el enent
of intent.

Brown’s conviction for possession wth the intent to

distribute relates to his attenpt to sell two ounces of cocaine to

2 Jackson v. Virginia, 443 U S. 307, 319 (1979).

3 See United States v. Harvard, 103 F.2d 412, 421 (5th Cr
1997) .

4 United States v. Payne, 99 F.3d 1273, 1279 (5th Cir. 1996)
(quoting United States v. Rodriguez, 993 F.2d 1170, 1175 (5th Cr
1993)).




an undercover agent in the Burger King parking lot. The officer
who had arranged to neet Brown in the parking lot to purchase
cocaine fromhimtestified that as Brown approached his vehicle,
the of ficer got out, identified hinmself, and told Brown that he was
under arrest. Brown fled and, during the ensuing chase, tossed
asi de a bag which was | ater recovered by the police and determ ned
to contain two ounces of cocaine. Brown argues that this evidence
did not sufficiently establish that he intended to sell drugs to
the officer because it did not showthat (1) Brown offered to sel
or deliver drugs to the officer, (2) Brown knew why the officer was
inthe Burger King parking lot, and (3) the cocai ne Brown all egedly
threw to the ground during the chase was for sale and not for his
personal use. W disagree. A jury could reasonably concl ude that
Brown was in the Burger King parking lot and approached the
officer’s car with the intent to sell him cocaine as planned; in
fact, that is the nost |ikely construction of the evidence.

Brown al so argues that even if the evidence is sufficient to
allowa jury to infer that he possessed cocaine with the intent to
distribute it, there is insufficient evidence to show that he was
a nenber of a conspiracy to do so. “To establish a drug conspiracy
[ pursuant to 21 U. S.C. 8§ 846], the government nust prove: (1) the
exi stence of an agreenent between two or nore persons to violate
federal narcotics | aws; (2) that the defendant knew of the

agreenent; and, (3) that the defendant voluntarily participated in



the agreenment.”® “To establish such an agreenent, the governnent
has the burden to prove beyond a reasonable doubt that [the
defendant] had ‘the deliberate, knowi ng, specific intent to join
the conspiracy.’”® “The Governnent is not required to prove the
existence of the conspiracy and the agreenent between the
co-conspirators and the defendant by direct evidence, but may
present circunstantial evidence, such as the co-conspirator's
concerted actions, fromwhich the jury can infer that a conspiracy
existed.”’” However, “[i]t is not enough for it nerely to establish
aclimte of activity that reeks of sonething foul.”8

Consi dering the evidence adduced at trial in the |ight nost
favorable to the jury’s verdict, as we nust, we find it to be nore
than sufficient to support that verdict. The jury heard testinony
identifying Brown as one of the two voices on the wretap
conversati ons —conversations that can reasonably be construed as
show ng that Brown conspired with Cage to sell cocai ne.

W find neritless Brown’s contention that the governnent
adduced i nsufficient evidence to prove that his was one of the two

voi ces on the wiretap conversations because, according to Brown,

S United States v. Gallo, 927 F.2d 815, 820 (5th Cr. 1991).

6 United States v. Galvan, 693 F.2d 417, 419 (5th Cr. 1982)
(quoting United States v. DeSinobne, 660 F.2d 532, 537 (5th
Cir.1981)).

" @Gllo, 927 F.2d at 820.

8 United States v. Weschenberg, 604 F.2d 326, 331-32 (5th
Cr. 1979).




the identifying agent was not sufficiently famliar with Brown’s
voice and had no special expertise or training in voice
i dentification. A witness need not possess such expertise or
training to identify a recorded voice as long as the witness is
well famliar with the voice he is identifying.® Here, the
identifying agent had been in Brown’ s presence two or three tines
totaling several hours, giving sufficient famliarity.

Viewing the wiretap conversations in the |ight nost favorable
to the jury’s verdict, they clearly establish Brown’s role in the
drug conspiracy. The recordi ngs showthat Brown repeatedl y engaged
in conversations with his all eged source of supply, Cage, regarding
debts and dropping off checks. Surveillance perforned in
conjunction with the wiretap verified that noney was placed in
Cage’s mail box in a manner and i n anounts consi stent with the drop-
of fs di scussed between Brown and Cage. For instance, during the
recorded conversations between those two, a nunber of references
were nmade to drops at the Georgetown apartnents in New Ol eans. On
the date of Cage’s arrest, a search executed pursuant to a search
war rant produced $1, 150 found in the mail box; ! prior to that date,

Cage had told Brown that he owed him $1, 200. Earlier, Cage and

® See United States v. Biggins, 551 F.2d 64, 68 (5th Cir.
1977) (pursuant to Fed R Evid. 901(b)(5), awtness's famliarity
wth the voice sought to be identified is sufficient to ensure
reliable voice identification).

10 During that sane search, packaging materials were found in
Cage’s apartnent with a cocai ne residue.
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Brown di scussed t he nunber “9” during a recorded conversation and,
subsequently, a search incident to a traffic stop of Cage produced
$900 in cash. Viewed in conbination wth the other evidence
presented at trial, the jury could reasonably conclude that these
recorded discussions contained coded references to drug
transacti ons. The jury's verdict is bolstered by Easterling s
testinony that the quality of cocaine was tested for him by Brown
at Cage’s request and direction.

Finally, Brown argues that the jury had no basis fromwhich to
concl ude that he should be held liable for the full extent of the
conspi racy because he was unaware of many of its details, notably,
Cage’s trip to Houston to pick up approximately two kil ograns of
cocaine. Brown’s ignorance of Cage’s trip to Houston or any ot her
specific details of the conspiracy is irrelevant. “The governnent
does not have to prove that the defendant knew all of the details
of the unlawful enterprise . . . as long as there is evidence from
whi ch the jury could reasonably infer that the defendant know ngly
participated in sonme manner in the overall objective of the
conspiracy. "1 Clearly, the governnent presented sufficient

evidence to that effect at trial.

B. Adm ssion of the Wretap Evi dence

Def endant s advance two reasons why the district court erred in

1 United States v. Posada-Rios, 158 F.3d 832, 858 (5th Cir.
1998) .




denying their notion to suppress the wiretap evidence. They first
contend that the affidavits presented in support of the wretap
failed to satisfy the “necessity” requirenent of 18 U S C 8§
2518(1)(c). Wereviewfor clear error a district court’s decision
regardi ng a notion to suppress recorded conversations on the ground
of alleged deficiencies in affidavits offered to support
aut hori zation of a wiretap.?'?

18 U.S.C. 8§ 2518(1)(c) requires that wiretaps be allowed only

when the supporting affidavits provide “a full and conplete
statenent as to whether or not other investigative procedures have
been tried and failed or why they reasonably appear to be unlikely
to succeed if tried or to be too dangerous.”®® To satisfy this
requi renent, the applicant must denonstrate that nor ma
i nvestigative techni ques, enploying a normal quantity of resources,
have not nade a case for prosecution within a reasonabl e period of
time.* We make that determination on a flexible, case-by-case
basis: “Wat the provision envisions is that the show ng be tested
in a practical and conmonsense fashion.”?

Here, the applications asserted that “[nJormal investigative

t echni ques have been tried, have not been successful, and appear

12 United States v. Tonblin, 46 F.3d 1369, 1376 (5th Cir.
1995) .

13 18 U.S.C. § 2518(1)(c) (2001).
14 United States v. Krout, 66 F.3d 1420 (5th Cir. 1995).

15 United States v. Hyde, 574 F.2d 856, 867 (5th Cir. 1978).
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reasonably unlikely to succeed under the circunstances of this
i nvestigation.” The supporting affidavits of the applying officers
asserted that “[e]nploynent of normal investigative techniques,
i.e. normal surveillance, confidential informants, has not resulted
in the direct evidence to determne the inner operations of this
operation” and that a wiretap was the only remaining alternative
not yet enployed. The affidavits stated that “[n]ornal

i nvestigative techniques have not resulted in the arrest of

individuals within this organization who are willing to testify
against the remaining nenbers of the organization,” that
confidential informants were unwilling to testify, and that

interviews with those i nformants woul d be unsuccessful because the
“persons know edgeabl e about narcotic transactions or the contents
of conversations regardingillicit transactions are the parties who
are direct participants and targets of this investigation.”

The agents further explained in their affidavits that not only
were confidential informants unwilling to testify but their
information had proven to be unreliable, and, noreover, such
testinony, w thout corroboration by evidence gathered by wretap,
woul d be insufficient for a successful prosecution. They al so
stated that it would be inpossible for an undercover agent to
infiltrate the organi zati on because Cage was wary of neeting new
persons and there was “no informant in a position to introduce an
under cover agent to the nenbers of the organization.”

These statenents do not nerely reflect in conclusory fashion

11



that a wiretap was necessary here, as Defendants contend, but
instead explain precisely which techniques had been unsuccessf ul

and why. In United States v. Krout, we upheld a wretap

aut hori zation order on facts simlar to those present here.
Not ably, we stated that:

The affidavits contained detailed accounts of the
investigative techniques . . .. Specifically, the
affidavits asserted that informants or undercover agents
could not infiltrate the conspiracy at hi gh enough | evel s
to obtain sufficient evidence to prosecute nanagers of
the organization. This court has previously affirmnmed
wiretap orders based upon simlar affidavits.® These
affidavits anply established an inability to fully
devel op a case frominformants’ know edge, inability to
infiltrate with undercover agents, |ack of access to
primary targets, the limted val ue of searches in proving
t hese of fenses, and i nformants’ fear and unwi |l | i ngness to
testify.

The instant facts fall well within the boundaries established in
Krout . We conclude therefore that the district court did not
clearly err in denying Defendants’ notion to suppress the wretap
evi dence on this ground.

Defendants also contend that the wretap order violated
Loui siana law, rendered applicable by 18 U S.C. § 2516(2). | t
specifies that when a wiretap order is sought in state court, as is
the case here, the state judge may authorize a wretap “in

conformty wth section 2518 of this chapter and wth the

6 Krout, 66 F.3d at 1425 (citing United States V.
GQuerra-Marez, 928 F.2d 665, 671 (5th Gr. 1991); United States v.
Webster, 734 F.2d 1048, 1055 (5th Cr. 1984)).

17 Krout, 66 F.3d at 1425
12



applicable state statute.”!® Defendants contend that the wretap
was authorized in violation of Louisiana |aw because there is no
evidence that the authorizing judge exam ned the confidenti al
informants, as required by La. RS 15:1310(A)(3). Because
Def endants did not raise this issue before the district court,
merely chall engi ng the adm ssion of the wiretap evidence generally
and on ot her grounds, we reviewthis claimfor plain error.?® Under
that standard, we may reverse a district court’s decision only if
we conclude that (1) the district court commtted an error, (2)
that was clear and obvious, and (3) that affected a defendant’s
substantial rights.? Only if these elenents are satisfied my we
exercise our discretion to correct the error, and then only if it
““seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings.’”?

“Error is defined as a deviation from a legal rule in the

absence of a valid waiver.”?? W cannot credit the governnent’s

argunent that Defendants’ failure to raise this issue before the

8 United States v. Nelligan, 573 F. 2d 251, 254 (5th Cir. 1978)
(holding that 28 U S C 8§ 2516 explicitly “provides for state
court authorizations of interceptions [to be conducted] in
conformty with the applicable state statute”).

9 United States v. Calverley, 37 F.3d 160, 163 (5th Cir. 1994)
(en banc); United States v. Buchanon, 72 F.3d 1217 (6th Cr. 1995).

20 United States v. Dupre, 117 F.3d 810, 817 (5th Cr. 1997).

2l Calverley, 37 F.3d at 164 (quoting United States v. Q ano,
507 U.S. 725, 732 (1993)).

22 Calverley, 37 F.3d at 162.
13



district court constitutes waiver of the district court’s error;

instead, we perceive this to be an instance of forfeiture.

“Wai ver, the intentional relinquishnment or abandonnent of a known
right is distinguishable fromforfeiture, the failure to nmake the
tinmely assertion of a right. Whereas the fornmer results in no
error, the latter does not extinguish the error . . . [and] may be
reviewable [under the plain error standard] if it qualifies.”?
Clearly, this is an instance when Defendants did not know ngly
relinquish their claimbut nerely failed tinely to register their
obj ecti on.

Under these conditions we nmust first ask whether the district
court’s denial of Defendants’ nobtion to suppress the wretap
evidence was error at all. The Louisiana Suprene Court has
interpreted La. R S. 15:1310(A)(3) as requiring that information
garnered via the wiretap authori zati on be suppressed only when (1)
the authorizing judge fails to exam ne the confidential informants
and (2) the confidential informants’ information is essential to
the requisite probable cause finding.?* Qur exam nation of the
record indicates that it is likely that both prongs are satisfied
here: Not only did the state judge fail to exam ne the confidenti al

informants but it appears that their information was essential to

2 Calverley, 37 F.3d 162 (internal quotations and citations
omtted).

24 State v. Neisler, 98-1384 (La. 1/16/96) 666 So.2d 1064,
1068- 69.
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the finding of probable cause on which the wiretap authorization
was based. We therefore assune that the district court’s failure
to suppress the wretap evidence was error.

Qur next plain error inquiry is whether this error was

“plain,” that is, whether the error was obvi ous,’” ‘clear,’ or
‘readily apparent.’”2> Put another way, plain errors “are errors
whi ch [sic] are so conspicuous that ‘the trial judge and prosecutor
were derelict in countenancing [then], even absent the defendant’s
tinmely assistance in detecting [them .’ "2 Defendants have fail ed
to establish that the instant error satisfies this standard. The
error conpl ained of was essentially a violation of state | aw, nade
applicable by the relevant federal wretap statute. The error was
not apparent on the face of the wretap authorization which, to the
contrary, was supported by probable cause and valid under all
federal |aw excepting the provision that makes the Louisiana
statute applicable. It would be unreasonable to expect a federal
district court (or even a federal prosecutor) to be sufficiently
aware of Louisiana state law to notice this defect on its own.
This is especially true given that Defendants, represented by
Loui si ana counsel, not only failed to raise this claimbefore the

district court but argued strenuously for suppression of the

W retap evidence solely on the ground that the federal “necessity”

2> Calverley, 37 F.3d at 163 (internal citations omtted).
26 ]d. (quoting United States v. Frady, 456 U S. 152, 163

(1982)).
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requi renment had not been nmet. This technical, state-law defect in
the wiretap evidence was anything but “obvious” or “readily

apparent.”?

C. Sentencing

Def endants raise several challenges, both individual and
comon, to the district court’s sentencing determ nations. e
exam ne “the district court’s interpretation or application of the
sent enci ng gui delines de novo and its findings [of fact] . . . for
clear error.”?® For sentencing purposes, the district court need
only determne its factual findings “by a preponderance of the
rel evant and sufficiently reliable evidence.”?®
1. Quantity of cocaine invol ved

Def endants, for different reasons, contest the district
court’s finding that the quantity of drugs attri butable to themfor
sentencing purposes is between two and 3.5 kil ograns. Uni t ed
States Sentencing Quidelines (“USSG') 8§ 1Bl1.3(a)(1)-(2) provides

that a defendant’s sentence is to be determ ned on the basis of al

27\ note that even if we were to conclude that the instant
error was “plain” and, noreover, that it affected Defendants’
substantial rights, we would decline to exercise our discretionto
reverse the district court’s refusal to suppress the wretap
evi dence because this error is not one that calls into doubt the
““fairness, integrity, or public reputation of j udi ci al
proceedings.’” Calverley, 37 F.2d at 64 (quoting United States V.
At ki nson, 297 U. S. 157, 160 (1936)).

28 United States v. Huerta, 182 F.3d 361, 364 (5th Cir. 1999).

2 United States v. Huskey, 137 F.3d 283, 291 (5th Cir. 1998).
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crimnal acts he participated in during the offense of conviction
as well as all crimnal acts that were part of the sanme course of
conduct as the offense of conviction. Defendants were convicted of
individually possessing with the intent to distribute and
conspiracy to possess with the intent to distribute cocai ne over an
ext ended period of tinme, enconpassi ng  several di stinct
transacti ons. The district court nmade its determ nations of drug
quantity by adopting the presentencing report (“PSR’), finding that
the PSR was wel | -supported by the evidence adduced at trial.

The PSR stated that it was accurate to hold Cage responsible
for between two and 3.5 kilograns by adding (1) the two kil ograns
he was found with on his return trip from Houston, (2) “the %
kil ogram that he obtained from an unindicted coconspirator and
[(3)] the fourteen ounces [392 grans] that he sold to Cal vin Brown
during the course of the conspiracy.” Cage objects to this
finding, contending that the district court clearly erred in
finding that the packages found in his possession when he was
stopped on his return from Houston contained two kil ograns of
cocaine. He argues that the district court had no basis for that
fi ndi ng because only one of the packages was tested for cocai ne and
that neither was weighed. Therefore, he contends, the record at
best supports an inference that the packages anounted to
approxi mately 1% kil ograns because that was t he anount Easterling,
t he apparent prospective purchaser of these packages of cocai ne,

testified that he was buying.
17



W note first that the district court was well within its
discretionin crediting the testinony of the forensic chem st from
the Louisiana Police Crine Lab that both packages had been tested
(positively) for cocaine. Cage correctly points out, however, that
there is no proof in the record that the packages were ever
wei ghed. Al though Cage argues on appeal that he properly objected
tothe district court’s adoption of the PSR s finding of the wei ght
of those packages, 3 our conclusion need not turn on the efficacy
of Cage’'s purported objection: H's claimfails on the nerits as
wel | . The record contains sufficient evidence to support a
conclusion by the district court that the packages contained at
least 1.5 kilogranms, as Cage concedes. In conjunction with the
court’s other undisputed findings, the record clearly contains
sufficient evidence to support the finding that Cage shoul d be held

responsible for nore than two kil ograns of cocai ne.

30 Cage did argue before the district court, during sentencing,
t hat the governnent had not presented evidence that the packages in
gquestion had been weighed. However, he did not do so in the
context of objecting tothe PSR s finding regarding the quantity of
drugs but rather in the course of arguing for a sentencing
reduction for an acceptance of responsibility. Specifically, he

argued that he was willing to enter into a plea bargain for the
quantity of drugs that he was charged with and ultimately convicted
for being responsible for —between two and 3.5 kil ograns —but
was unwilling to accept the governnent’s plea offer because it
required him to accept responsibility for five kilogranms of
cocai ne. In the course of his explanation of why accepting

responsibility for that |arger anmobunt was unacceptable to him he
mentioned i n passing that even though the governnent had not shown
at trial that he should be responsible for even two kil ograns, he
had been willing to acknow edge responsibility for two to 3.5
kil ograns, inplying the accuracy of that range.

18



The district court found that Cage was responsible for at
least 0.9 kilograns of additional cocaine. This finding was
adopted by the district fromthe PSR, specifically its statenent
that Cage had obtained one-half a kilogram from an unindicted
coconspirator and had sold at | east 14 ounces (392 grans) to Brown.
“The PSR generally bears sufficient indicia of reliability to be
consi dered as evidence by the district court in resolving disputed
facts. A district court may thus adopt facts contained in the PSR
w thout further inquiry if the facts have an adequate evidentiary
basis and the defendant does not present rebuttal evidence.”3
Because Cage presents no such rebuttal evidence regarding the
attribution of the one-half kilogram that he is said to have
obt ai ned fromt he uni ndi ct ed coconspirator or the 392 grans that he
allegedly sold to Brown, the district court was free to adopt the
PSR s finding.

Accordingly, we find that the district court did not clearly
err in adopting the PSR s findings that Cage was responsible for
nmore than two kilograns of cocaine. In conbination wth the
finding that Cage possessed approximately 1.5 kilogranms when his
vehicl e was stopped, the finding that he was responsible for an
additional 0.9 kilogranms clearly supports the district court’s
determ nation that Cage was responsi ble for nore than two kil ograns

of cocai ne.

3 United States v. Brown, 54 F.3d 234, 241 (5th G r. 1995)
(citations omtted).
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As for Brown, he too contests the district court’s attribution
to himof nore than two kil ograns of cocaine. The court predicated
its findings on the PSR s conclusion that Brown should be found
responsi ble for at | east two kil ograns of cocai ne, based on (1) the
approximately 1.5 kil ograns® that Cage obtai ned i n Houst on and was
arrested with, (2) the 14 ounces (392 grans) that Brown purchased
from Cage during the conspiracy, and (3) the two ounces (56 grans)
di scarded by Brown while he was being chased imediately prior to
his arrest.

For sentenci ng purposes, a defendant convicted of being part
of a drug conspiracy is responsible not only “for the drugs with
which [he] was directly involved but also those that can be
attributable to himas part of his ‘rel evant conduct’ under § 1B1.3
of the Sentencing Quidelines.”? “Rel evant conduct” i ncl udes
“reasonably foreseen acts and om ssions of others in furtherance of
the jointly undertaken crimnal activity.”3

Brown first argues that the district court commtted clear

32 Brown does not challenge the weight of the packages of
cocaine that Cage was found to have in his possession. As we
di scussed regarding the quantity of drugs for which Cage was held
responsi bl e, for sentenci ng purposes, the district court found that
t hose packages contained two kil ograns of cocaine. Because the
issue is slightly in doubt but is ultimately inmmterial to our
inquiry, however, we wll assune that the packages of cocaine
weighed only 1.5 kilogranms of cocaine, the anount that Cage
concedes t hey cont ai ned.

3% United States v. @Gllardo-Trapero, 185 F.3d 307, 325 (5th
Cir. 1999).

3 USSG § 1B1. 3.
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error in finding that it was foreseeable to himthat Cage would
obtain 1.6 kilograns of cocaine fromhis source in Houston. Brown
points out that (1) the agent who testified regarding the neaning
of the wiretap conversations stated that he did not think Brown
knew that Cage was going to Houston to obtain cocaine from his
supplier, and (2) the wiretap evi dence produced by the governnent
did not show that Brown knew Cage was going to Houston to obtain
cocai ne. This argunent m sapprehends the applicable Iaw. Al though
it is unlikely that Brown knew all the details of Cage’'s plans or
the quantities of cocaine Cage intended to procure from his
sources, the district court was only required to find that Brown
was aware that Cage undertook other actions in furtherance of the
conspiracy, especially plans and actions to obtain cocaine fromhis
sources. Such a finding is well supported by the evidence.

Brown next chal |l enges the sentencing court’s finding that he
had purchased 14 ounces of cocaine from Cage, a finding based on
police analysis of the wiretap conversations. Again, we disagree.
The district court was free to infer, as did the jury, that the
nunbers di scussed during the recorded conversations referred to
nmoney and drugs. Moreover, Brown’s contentions to the contrary
notw t hst andi ng, the wiretap evidence reasonably supports the PSR s
concl usi on that Brown purchased at | east 14 ounces of cocai ne from
Cage because the district court was free to credit the agent’s
testinony to that effect, including his interpretation of the
“coded” recorded conversation. As with Cage, in conbination these
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separate findings support the district court’s determ nation that
Brown was responsi ble for nore than two kil ograns of cocai ne.

The district court’s finding of drug quantities for which
Def endants should be held responsible is reasonably supported by
the record evidence or, in sone instances, by unchallenged
statenents of the PSR W are satisfied not only that the district
court did not conmt clear error in attributing between two and 3.5
kil ograns of cocaine to both Brown and Cage, but that the court

affirmatively reached the correct results.

2. Defendants’ Apprendi d ains

We review “the defendants’ challenges to their sentences for
plain error in light of their failure to raise the objections
bel ow. " 3

Def endants argue that, in two respects the district court’s
determnation of the quantity of cocaine involved wthout
submtting the issue tothe jury, resulted in their being sentenced
in violation of their constitutional rights as clarified by the

Suprene Court in Apprendi v. New Jersey.®*® They first challenge

their respective terns of inprisonnent, although in doing so, they

% United States v. Meshack, 225 F. 3d 556, 575 (5th Gir. 2000),
cert. denied, 121 S. C. 834 (2001), petition for reh’qg, 244 F.3d
367 (citing Johnson v. United States, 520 U S. 461, 467 (1997)
(reviewwng for plain error even though the case on which the
def endants relied had not been decided at the tine of trial)).

3% 530 U.S. 466 (2000).
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expressly concede that this argunent is barred by our recent
precedent applying Apprendi to simlar cases.® As we are bound by
this precedent, we are precluded fromconsidering these clains.
We do, however, find merit in Brown’s claimthat the district
court commtted plain error by sentencing himto eight years of
supervi sed rel ease as specified in 21 U S. C 8§ 841(b)(1)(B) (the
penal ty provision corresponding to 8 841(a)(1) requiring a show ng
that the defendant’s drug offense involved between at |east 500
grans of cocaine). Because Apprendi requires that Brown be
sent enced under 8§ 841(b)(1)(C (the penalty provision corresponding
to 8 841(a) (1) which does not require the show ng of a quantity of
drugs) and that provision, as interpreted by our decisionin United

States v. Meshack,® allows a maxi mum of six years’ supervised

rel ease irrespective of drug anount —in light of the fact that he
was convicted of a prior offense®® —Brown’s eight-year term of
supervi sed release cannot stand. Therefore, because Brown was

37 See, e.qg., United States v. Doggett, 230 F.3d 160 (5th Cr
2000); United States v. Keith, 230 F.3d 784 (5th Cr. 2000).

38 225 F.3d 556 (5th Gr. 2000).

3% Meshack, 225 F.3d at 578. There, we reconcil ed the apparent
di screpancy between the requirenent of 21 U S C. 8§ 841(b)(1)(0O
that the period of supervised release be “at least 6 years”
(enphasi s added) and the requirenent of the applicable sentencing
guideline, 18 U S.C. 8§ 3583(b)(2), that the period of supervised
rel ease be “no nore than five years” (enphasis added) permtting a
def endant convicted pursuant to § 841(b)(1)(C to be sentenced to
no nore than six years of supervised rel ease. 225 F. 3d at 578
(citing United States v. Kelly, 974 F.2d 22, 24-25 (5th Grr.
1992)).
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sentenced to an ei ght-year termof supervised rel ease, the district
court plainly erred.*

Al t hough Cage did not expressly raise a sim/lar objection, he
did voice a general challenge that his term of inprisonnent
violated Apprendi. It is at least arguable that this challenge
shoul d be construed as enconpassing any and all Apprendi errors
commtted by the district court in the course of sentencing Cage.
Mor eover, even if the manner in which Cage presented this chall enge
was too general to have raised the specific issue of Apprendi’s
effect on his term of supervised release, “we have discretion to
suspend the Federal Rules of Appellate Procedure ‘for good cause
shown.’ "4 On those occasions in which we are concerned that it
woul d be “anomal ous” to correct an error preserved as to only one
def endant “when all defendants suffer from the sanme error, we
consider the argunent[] to be adopted [by all]. This adoption does
not prejudice the governnent which had the opportunity to fully
brief all issues in response to the various contentions of the
defendants.”*? W find this to be an appropriate instance in which
to exercise that discretion

As with Brown, Apprendi requires us to consider Cage's

convi ction as occurring pursuant to 8 841(b)(1)(C which, under our

“ Meshack, 225 F.3d at 578.
4 United Sates v. Gray, 626 F.2d 494, 497 (5th G r. 1980).

“21d. (citations omtted).

24



interpretation of Apprendi in United States v. Meshack,* here

al l ows for a maxi numperi od of supervised rel ease of six years. W
are therefore constrained to conclude, as we did with Brown, that
the district court plainly erred in sentencing Cage to ei ght years
of supervised rel ease. We thus vacate the ternms of supervised
rel ease of both Defendants and remand to the district court so that
it my nodify this aspect of their sentences in accordance with our

deci sions in Meshack and United States v. Kelly,* to fall sonewhere

from the mnimm term of five years specified in 18 U S C
8§ 3583(b)(2) (the applicable sentencing guideline provisions for
class B felonies, the offense class under which a violation of 8§
841(b)(1)(C) falls) to the maxinmum of six years specified in §
841(b) (1) (CO.

3. Cage’s Role as a Leader/ Organi zer

Cage asserts that the district court erred in assessing hima
two | evel increase for his role as a | eader/organi zer pursuant to
USSG § 3B1. 1. He essentially argues that the record evidence
whi ch he insists denonstrates only that he purchased and re-sold
cocaine, is insufficient to support the district court’s
determnation that he was a |eader/organizer and the resulting

inposition of a two |level increase of his offense level. Such an

3 225 F.3d 556 (5th Gir. 2000).
44 974 F.2d 22 (5th Gir. 1992).
25



adjustnent “is proper only if [Cage] was ‘the organi zer or | eader
of at | east one other participant in the crine and if he asserted
control or influence over at |least that one participant.’”% W
have previously observed that
[t]he commentary to sentencing guideline section 3B1.1
suggests that the court consider the followng factors in
meking the organizer, |eader, manager, supervisor
determnation: (1) the exercise of decision-naking
authority; (2) the nature of participation in the
comm ssion of the offense; (3) the recruitnent of
acconplices; (4) the clained right to a | arger share of
the fruits of the crinme; (5) the degree of participation
i n planni ng or organi zing the of fense; (6) the nature and
scope of the illegal activity; and (7) the degree of
control and authority exercised over others.“®
Wth these factors in mnd, we conclude that the district court did
not clearly err in determning that the evidence adduced at trial
denonstrated that Cage was a | eader/organi zer w thin the neani ng of
USSG § 3B1.1. The wiretap recordi ngs show that Brown reported his
progress to Cage on a nunber of occasions and that Cage instructed
Brown as to ambunts owed and the actions he was to take in
furtherance of the drug conspiracy. Mreover, when Brown confirned
to Cage and Easterling the poor quality of sone cocaine, he did so
at Cage’s direction. The district court was on firmground inits

assessnent of Cage’'s role in the conspiracy.

4 United States v. Perkins, 105 F.3d 976, 980 (5th Cir. 1997)
(quoting United States v. Jobe, 101 F.3d 1046, 1065 (5th GCr.
1996)) .

46 United States v. Barretto, 871 F. 2d 511, 512 (5th Cir. 1989)
(quoting Application Note 3, S 3Bl1.1).
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C. Cage’'s Ineffective Assistance of Counsel O aim

Cage contends, for the first time on appeal, that he was
prejudi ced by the ineffective assistance provided by his counsel,
inviolation of his Sixth Anmendnment rights.% “The general rule in
this circuit is that a claimof ineffective assistance of counsel
cannot be resolved on direct appeal when the claim has not been
rai sed before the district court since no opportunity existed to
develop the record on the nerits of the allegations.”*® W have
“undertaken to resolve clains of inadequate representation on
direct appeal only in rare cases where the record allowed us to
evaluate fairly the nmerits of the claim”4 Because Cage did not
raise this issue before the district court and the record is not
sufficiently developed to allowus to review his claim we decline
to do so. W therefore dismss his claimw thout prejudice to his
right to raise the issue in an application for collateral relief

under 28 U.S.C. § 2255.5%0

[11. Concl usion

47 See Strickland v. Washington, 466 U.S. 668 (1984).

48 United States v. Higdon, 832 F.2d 312, 313-14 (5th Cr.
1987); see also United States v. dinsey, 209 F.3d 286, 392 (5th
Cir. 2000).

4 Hi gdon, 832 F.2d at 314.

0 1d. at 314 (citing United States v. Mcdure, 786 F.2d 1286,
1291 (5th Cir. 1986); United States v. Rodriguez, 582 1015, 1016
(5th CGr. 1978)).
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Def endants challenge their drug convictions on nunerous
grounds. W hold these challenges to be without nerit, concl uding
that there is sufficient evidence to support Defendants’
convictions. W also hold that the district court did not clearly
err in (1) refusing to suppress the wretap evidence, (2)
determning the quantity of drugs for which each defendant was
responsi ble, and (3) assessing Cage a two |evel increase for his
role as a | eader/organizer. W do find nerit, however, in
Defendants’ clains that they were sentenced in violation of their
constitutional rights as clarified in Apprendi, but only as far as
supervised release is concerned. W therefore vacate the
supervi sed release portion of the sentences and remand to the
district court to nodify Defendants’ sentences accordingly.
Finally, we agree wth the governnent that it would be
i nappropriate for us to review Cage’s ineffective assistance of
counsel claimat this juncture, so we dismss that claimwthout
prej udi ce. In sum we affirm Defendants’ convictions, and we
affirmtheir sentences in all respects other than their terns of
supervi sed release, which we vacate and remand to the district
court for nodification consistent with this opinion and for
resentencing to supervised release as thus nodified.

AFFI RVED i n part; VACATED and REMANDED in part.
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