IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30289
Conf er ence Cal endar

RENW CK G BBS,
Pl ai ntiff-Appellant,
ver sus

KELLY WARD, Warden
BUTCH BELLI NGER, Wade Correctional Center,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 99- CV-1403

~ August 22, 2000
Bef ore KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Renwi ck G bbs (G bbs), California prisoner #93210828,
appeals the district court’s dismssal of his 42 U S. C. § 1983
action as frivolous under 28 U . S.C. 8 1915(e). Applying
Loui siana's one-year statute of limtations for tort actions, the
district court concluded that G bbs was aware of his all eged

injury in 1996 and therefore, his 8 1983 claim filed in 1999,

had prescri bed.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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When it is clear fromthe face of an in forma pauperis
(“I'FP") conplaint that the clains asserted are barred by the
applicable statute of limtations, those clains are properly
di sm ssed as frivolous under 28 U S. C. 8§ 1915(e)(2)(B)(i).
&onzales v. Watt, 157 F.3d 1016, 1019-20 (5th Cr. 1998). The

di sm ssal of an I FP conplaint as frivolous is reviewed for an
abuse of discretion. [d. at 1019.

G bbs essentially argues that the one-year statute of
[imtations applicable to his § 1983 clai mshoul d have been
tolled while he was incarcerated at the David Wade Correcti onal
Center because, during this time, prison officials threatened to
kill himif he pursued his claim W do not consider the other
threats all egedly made by DWCC prison officials, nanely that
prison officials threatened to put G bbs in | ock-down and never
et himgo back to California if he pursued his claim as these

facts were not before the district court. Theriot v. Parish of

Jefferson, 185 F.3d 477, 491 n.26 (5th Gr. 1999).

G bbs alleges that it was not until he left Louisiana, when
he no longer feared for his life, that he brought this claim
G bbs's argunent is conclusional and unsupported. Moreover
G bbs does not allege when he left Louisiana. G bbs al so does
not provide any authority for his position that the statute of
limtations should have been tolled. Accordingly, even if the
circunstances of this case would warrant tolling of the
limtations period, the district court could not determ ne how
|l ong the period was tolled for or how long after the limtations

peri od began, G bbs actually filed his conplaint.



No. 00-30289
- 3-

Because G bbs's appeal is wthout arguable nerit and is

frivolous, it is D SM SSED. See Howard v. King, 707 F.2d 215,

219-20 (5th Cir. 1983); 5th GCr. R 42.2.
The di sm ssal of this appeal and the district court's
dismssal of this lawsuit as frivolous count as two strikes for

pur poses of 28 U.S.C. § 1915(g). Adepegba v. Hammons, 103 F. 3d

383, 388 (5th Cr. 1996). CQur opinion today in G bbs v. Foster,

No. 00-30293, also notified G bbs that he had accunul ated two
strikes. G bbs has therefore accunul ated four strikes, and he is
barred fromproceeding IFP in any civil action or appeal brought
ina United States court unless he is under inmm nent danger of
serious physical injury. See 8§ 1915(9).

G bbs's notion requesting that we order G bbs and the
defendants to take lie detector tests is DENIED AS MOOT.

APPEAL DI SM SSED AS FRI VOLOUS; § 1915(g) SANCTI ONS | MPOSED,
MOTI ON DENI ED AS MOOT.



