IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30226
Summary Cal endar

Rl CHARD HOLMES,
Pl ai ntiff-Appell ant-Cross- Appel | ee,
ver sus
Rl CHARD STALDER, ET AL,
Def endant s,

JOHN STEPHENSON, Individually & in his official capacity as
Li eut enant Wade Correctional Center,

Def endant - Appel | ee- Cr oss- Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 96- CV-2528

 April 27, 2001
Before JOLLY, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Ri chard Hol mes appeals froma judgnent following a jury trial
inthis 42 U S.C. 8§ 1983 civil rights action. Holnes argues that
in the light of the jury’'s finding that John Stephenson used
excessive force, the award of nom nal damages in the anobunt of one

dol lar was unreasonabl e. “[T]lo support an Eighth Amendnent

excessive force claim a prisoner nust have suffered from the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



excessive force a nore than de mnims physical injury, but there
is no categorical requirenent that the physical injury be

significant, serious, or nore than mnor.” Gonez v. Chandler, 163

F.3d 921, 924 (5th CGr. 1999).

A review of the evidence in the light nost favorable to the
jury’ s verdict indicates that the jury obviously chose to discredit
Hol nes’ testinony regarding his injuries and elected to credit the
testinony of the attending nurse to the effect that no nuscle
spasns or signs of bruising, swelling, or scarring were present.
The nmedi cal records al so refl ected that Hol mes did not seek further
medi cal treatnent for the injuries he allegedly sustained as a
result of the use of force, and when he did return to the
infirmary, it was 35 days after the incident and it was concerning
a problemw th his eye. This court will not disturbed the jury’s

credibility determnation. Hller v. Mrs. Prod. Research G oup of

North Am, Inc., 59 F.3d 1514, 1522 (5th Gr. 1995).

To the extent that Holnmes avers that the award of nom na
damages is inconsistent with the jury’'s finding that excessive
force was used, a plaintiff is entitled to an award of nom nal
damages for the violation of his civil rights, even when no injury
was shown, and such a verdict is not inconsistent and does not

entitle the plaintiff to an award of actual damages. See Archie v.

Christian, 812 F.2d 250, 252 (5th Gr. 1987).
St ephenson, in his cross-appeal, avers that the district court
erred in denying his renewed Fed. R Cv. P. 50 notion for judgnent

as a matter of law.  Stephenson’s notion for judgnent as a matter



of law was untinely because it was filed el even days after the
entry of judgnent. See Fed. R Civ. P. 50(b)(a notion for judgnent
as a matter of law nust be filed no later than 10 days after the
entry of judgnent). Accordingly, Stephenson filed “an unauthori zed
motion which the district court was wthout jurisdiction to
entertain. Thus, he has appeal ed fromthe deni al of a neaningl ess,

unaut hori zed notion.” United States v. Early, 27 F.3d 140, 142

(5th Gr. 1994). “Although the district court denied the notion on

the nerits, it should have denied the nmotion for |lack of
jurisdiction.” 1d. This court affirns on the alternative basis.
1 d.

AFFI RVED.



