IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30073
(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LARRY W DOUBLI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95- CR-30024-5)

Oct ober 30, 2000
Bef ore H G3 NBOTHAM W ENER, AND BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Larry W Doublin argues that the district
court abused its discretion when it failed to suppress evidence of
a taped tel ephone conversation or when it failed to continue the
trial to permt Doublin to rebut the testinony that identified his
voi ce on the tape recording. Doublin argues that the governnent

violated the discovery rules by failing to provide him wth

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



conplete and correct information about the taped conversation at
| east one week before trial.

The record does not reflect that the governnent intentionally
conceal ed the contents of the taped conversation fromthe defense.
The governnent afforded defense counsel an opportunity to review
the tape recordings nine nonths prior to trial, and provided
def ense counsel with information as to the specific contents of the
tapes a short tinme after receiving that information.

The prejudice arising from the adm ssion of the tape was
mnimal in light of the other incrimnating evidence adduced at
trial. Further, the jury heard the tape and Doublin’s testinony
that it was not his voice on the tape; the jury could and did draw
its own conclusion as to authenticity. As Doublin’s counsel did
not request a delay or continuance, he cannot conplain that the
district court did not continue the trial. The district court did
not abuse its discretion in denying Doublin’s request to suppress

the taped conversation. See United States v. Katz, 178 F.3d 368,

372 (5th Gir. 1999).

Doublin al so argues that the district court erred in failing
to make specific factual findings wth respect to the quantity of
drugs distributed within the conspiracy that were foreseeabl e by
Doublin. The district court adopted the findings contained in the
presentence report (PSR), which were supported by detailed facts
and were not rebutted by Doublin through either relevant affidavits
or other evidence. The district court’s adoption of the findings

in the PSR satisfy the requirenent of Fed. R Crim P. 32(c)(1)



that controverted factual natters be resolved at sentencing. See

United States v. Sherbak, 950 F.2d 1095, 1098 (5th Cr. 1992).

Doublin further argues that the district court erred in
enhanci ng his offense | evel for obstruction of justice based on his
allegedly perjured testinony at trial. The district court
specifically determ ned that Doublin’s false testinony satisfied
the factual predicate for perjury and pointed out particular
testinony that the court relied on in nmaking its finding of
perjury. The district court’s inposition of the enhancenent is

supported by the record and is not clearly erroneous. See United

States v. Cabral-Castillo, 35 F. 3d 182, 186 (5th Cr. 1994).

As Doublin failed to argue in the district court or in his
brief that he was sentenced above the statutory maxi num permtted
by the indictnment filed against him the governnent’s notion to
file a supplenental brief addressing that issue in I|ight of

Apprendi v. New Jersey, 120 S. C. 2348 (2000), is denied as noot.

AFFI RVED; MOTI ON DEN ED.



