IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30064
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DELY PASCAL VI L,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97-CR-30024-1

~ August 23, 2000
Bef ore KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Dely Pascal Vil has appealed the district court’s judgnent
sentencing himto pay $50,000 in restitution follow ng his
guilty-plea conviction for wire fraud.

Vil’s wire fraud schene involved the use of nodified
automatic tone dialers which enabled himand others to nmake | ong
di stance phone calls without paying a toll charge to South

Central Bell. Vil asserts that he should be responsible to nmake

restitution only for those phone calls nade directly by him

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court’s determ nation that $50,000 in unpaid
t el ephone charges was attributable to Vil is a factual finding

subject to the clear error standard. See United States v. Flucas,

99 F.3d 177, 178 (5th Cr. 1996). A factual finding is not
clearly erroneous as long as it is plausible in light of the

record read as a whole. United States v. Krenning, 93 F.3d 1257,

1269 (5th Gir. 1996).

As a basis for his plea agreenent, Vil signed a factual
resune stating that he had sold the devices to sone students and
t hat he had programred devi ces purchased by others. The factual
resune also stated that based on “the nunmber of calls nade and
the devices attributable to [him ...” the estinmated loss to
South Central Bell was between $50, 000 and $150, 000. Wen Vi
sold and programmed the devices for other students, it was
foreseeabl e that those other students would use the devices to
make phone calls w thout paying for them Therefore, Vil may
properly be sentenced to nmake restitution for phone calls nade by
ot her students in this schene. See U S.S.G § 1Bl1.3(a)(1)(B)

In light of the foregoing, the district court did not
clearly err in sentencing Vil to make restitution to South
Central Bell in the ambunt of $50,000. The judgnment of the
district court is AFFI RVED



