IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30063
Conf er ence Cal endar

HUMPHREY TYLER

Pl ai ntiff-Appellant,
vVer sus
DON HATHAWAY; JOHN SEAL; SOLOVAN, M .; SHEI LA WH TE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 99-CV-164

~ Cctober 17, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Hunphrey Tyl er, Louisiana prisoner # 318515, appeals the
district court’s dismssal of his 42 U S.C. § 1983 conpl aint as
frivolous. Tyler argues that he is allergic to seafood, that he
is on a no-fish diet, and that he was served a neal with fish
seven tines over a period of two nonths at the Caddo Correctional
Center. He contends that the nurse (Sheila Wite) should have
better informed the kitchen about his diet, that the manager of

the kitchen (Soloman) refused to provide an alternative neal on

days the kitchen served fish, and that Sheriff Hathaway and Seal,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the adm nistrator of the prison, were liable in their supervisory
capacities.

We review a district court’s dism ssal of a conplaint as
frivol ous for an abuse of discretion. A district court may
dismss an | FP conplaint as frivolous if it |acks an arguable

basis either in lawor in fact. Siglar v. H ghtower, 112 F. 3d

191, 193 (5th Gr. 1997). A conplaint |acks an arguable basis in

law if it is based on an "indisputably neritless |egal theory."

ld. (citing Neitzke v. Wllians 490 U S. 319, 325 (1989)).
Tyl er’s conplaint that he had to forego a neal on seven
occasions over a two-nonth period does not rise to the level of a

Ei ght h Amendnent constitutional claim See Berry v. Brady, 192

F.3d 504, 507-08 (5th Gr. 1999). Furthernore, his clains do not
all ege deliberate indifference but, rather, negligence. See

Neal s v. Norwood, 59 F.3d 530, 533 (5th Gr. 1995). The district

court’s dismssal of Tyler’s clains as frivolous was not an abuse
of discretion.

AFFI RVED.



