UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-30061

J KIM FAWOR,
Pl ai ntiff-Appellant,
VERSUS
KERR MCGEE CORP,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

(98- Cv-1089)
May 8, 2001
Bef ore REYNALDO G GARZA, STEWART, and DENNI'S, G rcuit Judges:

PER CURI AM *

J. Kim Fawor appeals the district court’s order granting
summary judgnent to his fornmer enployer, Kerr-MGee Corporation
(Kerr-McCee), and finding that the Kerr-MGee Corporation Benefits
Committee (the Admnistrator) did not abuse its discretion in
denyi ng Fawor severance benefits under the Restated Kerr-MCee

Corporation 1996/1997 Restructuring Plan (the Plan).? After

"Pursuant to 5" QR R 47.5, the Court has determi ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.

! The plan was originally effective Cctober 1, 1996, and was
anended and restated effective March 1, 1997.



reviewi ng the record and the briefs, we find that the Adm ni strator
did not abuse its discretion, and we AFFIRM the judgnent of the
district court granting summary judgnent to Kerr-MCee.
FACTS AND PROCEDURAL HI STORY

Fawor worked for Kerr-MGee in various capacities between
1979 and Septenber 22, 1997. Although Fawor began his enpl oynent
wWth Kerr-MGee as a roustabout, he was pronoted to “Production
Foreman” in 1991. As of OCctober 1996, Fawor was “assigned to
assist in the devel opnent and inplenentation of the SEMP [ Safety
and Environnental Managenent Progran] plan.”? His duties included
onshore and offshore work, such as conducting safety audits,
training field personnel, and developing witten operating and
mai nt enance procedures. Although Fawor initially spent nost of
his tinme at Kerr-MCee's Lafayette office, his officially
desi gnated job | ocati on t hroughout his enploynent with the SEMP was
“of fshore.”3

On October 1 1996, Kerr-MGee underwent restructuring and

moved its Exploration and Production Departnent (E & P) offices,

2 According to Production Manager Darrell Holleck, SEMP' s goal
was to address potential safety and environnental issues in
operati ons being conducted in the Gulf of Mexico.

3 A series of Personnel Action Fornms from June 11, 1996 to
Septenber 30, 1997 indicate that Fawor’s job | ocation was, at al

tinmes, listed as “# 279.” Internal Correspondence fromKerr-MGCee
i ndi cates that “#279" is conpany code for “offshore out of Mrgan
Cty.” Fawor does not challenge this designation but argues

merely that his work | ocation was a “fiction,” as denonstrated by
his actual work | ocation.



the division under which Fawor was enployed, from Lafayette to
Houston. As part of the restructuring, Kerr-MGee promul gated the
Pl an, under whi ch enpl oyees term nated not | ater than Septenber 30,
1997, were eligible to receive severance benefits. The Pl an
defines “Eligible Enployees” as those “regular full-tinme U S.
donestic enployees of Kerr-MGee whose enploynent has been
termnated.” The term “Eligible Enployees” does not, however,
extend to those “[e] npl oyees whose enpl oynent is termnated due to

voluntary resignation.” The termal so excludes “[e] npl oyees

who decline an offer of a Conparable Job wthin Kerr-MGee

Corporation or an affiliate.” “Conparable Job neans a position
wWth Kerr-McGee . . . that requires simlar know edge, skills, and
experience, wll not result in lower Base Pay, and the work

location is 50 mles or less fromthe current work |ocation.”

On Novenber 21, 1996, Kerr-MGee issued a bulletin stating,
“Most local enployees will be offered transfers; however, the
conpany wants to enphasi ze that Kerr-MGee’s of fshore workers, sone
200 in all, who live and work in the Lafayette/Mdrgan City area
will not be affected by the nove.” At the tinme of the
reorgani zation, Kerr-MGee determned that Fawor could nost
effectively be enpl oyed as a production foreman working a “regul ar
7/ 7 hitch offshore,” which included SEMP duti es and other projects
within the operations departnent. Darrell Holleck, Fawor’s
supervi sor, assured Fawor, however, that his job was not schedul ed
for termnation. After the reorgani zati on, Fawor conti nued at the
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sane pay grade as a production forenen.

On  Septenber 22, 1997, Fawor submtted a letter of
resignation in which he stated that he had “found sone business
opportunities within our industry and want[ed] to explore them?”
Fawor nmade a claimfor severance benefits, but the Adm nistrator,
which had “the authority to interpret the Plan, nanage its
operation and determne all questi ons ari sing in the
admnistration, interpretation and application of the Plan,”
concl uded that Fawor was not eligible for benefits because he was
not an “Eligi ble Enployee” as he had “voluntarily term nated” his
enpl oynent. The Adm ni strator al so concl uded t hat because Fawor’s
j ob position was | ocated offshore prior to the reorgani zation, the
closing of the Lafayette office did not affect Fawor’s
eligibility.

Fawor filed suit inthe Western District of Louisiana agai nst
Kerr-MCee pursuant to the Enpl oyee Retirenent |Incone Security Act
(ERISA), 28 U S.C. 8 1101 et. seq., to recover benefits under the
Pl an. Fawor cl ai ned that because the Pl an excl udes enpl oyees from
eligibility who decline conparable enploynent, it nust, as a
corol lary, include enpl oyees who decl i ne non-conpar abl e enpl oynent
and resign. Fawor clained his new job was not conparabl e because
of the change in his work schedule and because his new work
| ocation is nore than fifty mles fromlLafayette. Both Fawor and
Kerr-MGCGee noved for summary judgnent. In Kerr-MGee’'s notion it
argued that Fawor failed to exhaust his admnistrative renedies
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under the Plan. The district court dism ssed Fawor’s suit w thout
prej udi ce and remanded the case to the Adm nistrator. After Fawor
exhausted his admnistrative renedies, the district court granted
Kerr-McGee’s notion for summary judgnent on the nerits. The
district court held that the Adm nistrator had not abused its
discretion in finding that Fawor voluntarily termnated his
enpl oynent and that Fawor’s job position was conparabl e under the
Pl an. Fawor now appeals to this court.
ANALYSI S

“Summary judgnent is appropriate if ‘the record discloses that

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of |law.’” Duhon

v. Texaco, lInc., 15 F.3d 1302, 1305 (5'" Cr. 1993) (quoting

Rodriguez v. Pacificare, Inc., 980 F.2d 1014, 1019 (5" Cir. 1993)).

In reviewing a district court’s grant of summary judgnent, we

enpl oy a de novo standard of review, id. (citing EDIC v. Ernst &

Young, 967 F.2d 166, 169 (5'" Cr. 1992)), and “apply the sane
standard of review as did the district court.” Id. (citing
Rodri guez, 980 F.2d at 1019).

“A denial of ERISA benefits by a plan admnistrator . . . is
[al so] reviewed under a de novo standard unl ess the plan gives the
adm ni strator ‘discretionary authority todetermneeligibility for
benefits or to construe the terns of the plan.’” [d. (quoting

Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989)).




“Challenges to the plan admnistrator’s interpretations of plan
terms . . . are reviewed under an abuse of discretion or ‘arbitrary
and capricious’ standard if the plan grants the admnistrator the
authority to make a final and conclusive determ nation of the
claim” 1d. A decisionis arbitrary and capricious only if “it
is made w thout a rational connection between the known facts and
t he decision or between found facts and the evidence.” Meditrust

Fin. Servs. Corp. v. Sterling Chens., Inc., 168 F.3d 211, 213-14

(5" Cir. 1999). A decision should be affirned if it is supported
by substantial evidence. 1d. Eligibility for benefits under any
ERI SA plan is governed in the first instance by the plain nmeaning

of the plan | anguage. Threadqill v. Prudential Sec. Goup, Inc.,

145 F. 3d 286, 292 (5" Cir. 1998) (citing Nickel v. Estate of Estes,

122 F.3d 294, 298 (5'" Cir. 1997)).

Because the Adm nistrator had “the authority to interpret
the Plan, nanage its operation and determ ne all questions arising
inthe admnistration, interpretation and application of the Pl an”
and because this challenge is, in essence, a challenge to the
Adm nistrator’s interpretation of plan terns, we enpl oy an abuse of

di scretion standard of review*

4 W note, as the court in Duhon did, that sone cases enploy a
two-pronged test in addressing the question of whether the
Adm ni strator abused its discretion. Duhon, 15 F. 3d at 1307 n. 3.
That is, to determne if the Admnistrator’s interpretation was
legally correct, a court nust Jl|ook to “(1) whether the
admnistrator has given the plan a uniform construction; (2)
whet her the interpretationis consistent with a fair readi ng of the
plan; and (3) any unanticipated costs resulting from different
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Fawor’s challenge is, at base, two-fold: (1) that he
qualifies as an “Eligi ble Enpl oyee” and (2) that because his job
after the reorganization was non-conparable, his voluntary
resignation does not preclude him for recovering severance
benefits.

As the district court held, “the Adm nistrator did not abuse
its discretioninfinding that plaintiff’s resignationrendered him
ineligible for severance benefits wunder the foregoing Plan
provision.” Fawor was not termnated as a result of the E & P
reorgani zati on. Fawor’s contention that voluntary resignation
does not preclude eligibility under the Plan is belied by the
expressly stated purpose of the Plan. The first section of the
Plan states that “[t]he purpose of this Kerr-MGee Corporation
1996/ 1997 Restructuring Plan as anended and restated (the ‘Plan’)
is to provide Eligible Enployees . . . severance benefits upon

term nation of enploynment by Kerr-MGee Corporation or any of its

interpretations of the plan.” Rhorer v. Raytheon Eng’rs &
Constructors, Inc., 181 F.3d 634, 640 n.7 (5" Gr. 1999). |If the
court determnes that the Admnistrator’s interpretation was
legally incorrect, thenit nust exam ne three additional factors to
determ ne whet her the Adm nistrator’s error constitutes an abuse of
discretion: “(1) the internal consistency of the plan under the
admnistrator’s interpretation; (2) any relevant regqgulations
formul ated by the appropriate adm ni strative agencies; and (3) the
factual background of the determ nation and any inferences of bad
faith.” Id. at 643 (citation omtted). Like the Duhon court,
however, we recognize that “the reviewng court is not rigidly
confined to this two-step analysis in every case.” Duhon, 15 F.3d
at 1307 n.3. As it is clear fromthe record that the Adm ni strator
did not abuse its discretion, we decline to enploy the two-step
anal ysi s.




affiliates. . . .” (enphasis added). Fawor’s enploynent was not
termnated by Kerr-MGCee; Fawor voluntarily resigned.

Even if we were to find that Fawor is an “Eligi bl e Enpl oyee”
under the Plan, we express doubt as to whether Fawor’s job after
t he reorgani zati on was so non-conparable as to allow himto resign
W t hout excl udi ng hi nsel f from Dbenefits. Before the
reorgani zati on, Fawor was an offshore foreman who assisted in the
devel opnent and i nplenentation of the SEMP for offshore workers.
Because his regul ar work | ocation was “of fshore,” the rel ocation of
the E & P Ofice from Lafayette to Houston had no inpact on his
eligibility. Fawor’s duties were a function of the needs of the
SEMP at a particular tine. Al though for a while Fawor did spend
the majority of his time in the Lafayette office, Fawor’s job
description, both before and after the reorganization, was as an
“of fshore” worker.

Simlarly, although Fawor’s duties evolved over tinme, his
position as a “Production Foreman” did not change as a result of
the reorganization. In fact, Fawor’'s “Job Title,” (i.e.,
“Production Foreman”) remained the sane from 1991 wuntil his
voluntary departure. Simlar know edge and skills were required,
and his base pay renai ned unchanged after the relocation of the

E & P office.

CONCLUSI ON



For the foregoing reasons, we affirm the district court’s
grant of summary judgnent to Kerr-MCee.

AFF| RMED.



