UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-21152

In The Matter O : SAMUEL H RANGCE,

Debt or .
SAMUEL H. RANGE; CONNI E C. RANGE,
Appel | ant s,
VERSUS
UNI TED STATES OF AMERI CA,
Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision

(USDC No. 4:00-CVv-787)
August 20, 2002

Before JONES, W ENER, and PARKER, Circuit Judges.

PER CURI AM *

Appel  ants Sanmuel H Range and Connie C. Range (collectively

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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hereinafter “Ranges”) appeal the district court’s decision
affirmng the bankruptcy court’s ruling pursuant to an adversary
proceedi ng wherein the bankruptcy court held that M. Range’s
incone tax liability for the 1983 through 1985 tax years was not
di scharged in his 1992 Chapter 7 bankruptcy. The Ranges al so
chal | enge the denial of their Rule 60(b) notion/independent action
for relief fromjudgnent and their notion for attorney’' s fees and
costs. For the reasons that follow, we affirm
BACKGROUND

The Ranges were married in 1980. Prior to 1980, M. Range had
filed incone tax returns, but Ms. Range had not. For the 1980 tax
year, the Ranges were granted an extension of time, until August
15, 1981, to file their 1980 joint incone tax return. The Ranges
did not file their 1980 return, however, until March 1983. Over
the next several years, the Ranges filed for several nore
extensions of tinme but failed to ever file their incone tax
returns. In June 1987, after being contacted by the Crimnal
I nvestigation D vision of the Internal Revenue Service (hereinafter
“IRS"), the Ranges filed their 1981 through 1985 incone tax
returns. No paynent of the taxes was nmade, however, either prior
to or contenporaneously with the filing of the 1981 through 1985
tax returns.

Al t hough extensions were requested, the Ranges also failed to

tinmely file their 1986 through 1989 incone tax returns. After



requesting an extension, the Ranges tinely filed their 1990 return
i ncluding a paynent of $1,000 toward their reported tax liability.
In 1991, The Ranges were charged in connection with their failure
to file tinely income tax returns. In return for dropping the
charge against himfor the 1984 tax year and all charges agai nst
Ms. Range for the 1983 through 1985 tax years, M. Range pl eaded
guilty to charges of willful failure to file tinely incone tax
returns for 1983 and 1985. In 1992, M. Range filed for Chapter 7
bankruptcy and recei ved a di scharge under 11 U.S.C. § 727. In My
1995, the IRS assessed penalties against the Ranges for fraud in
connection with their taxes for the years of 1983 through 1986.

On May 11, 1995, the IRS sent M. Range a Notice of Deficiency for
Cvil Fraud Penalties for the 1983 through 1985 tax years. On the
sane day, a joint notice was sent to the Ranges for fraud penalties
for 1986. In July 1995 M. Range filed an adversary proceeding in
t he bankruptcy court seeking a determ nation that his incone tax
liability and penalties for the tax years of 1981 t hrough 1985 were
di scharged in his 1992 bankruptcy. M. Range al so sought damages
from the IRS for allegedly violating the discharge injunction
pursuant to 11 U S.C. 8 524 by sending him deficiency notices on
May 11, 1995. Subsequently, the IRS agreed to wthdraw the
deficiency notices in exchange for Ms. Range’s agreenent to file
her own Chapter 7 bankruptcy. An Agreed Order was entered
requiring withdrawal of the deficiency notices and an injunction
agai nst admnistrative collection efforts during the pendency of
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t he adversary proceedi ng.

Ms. Range filed for Chapter 7 bankruptcy on August 8, 1995.
Despite entry of the Agreed Order, the IRS failed to wthdraw the
deficiency notices and attenpted to collect from Ms. Range. In
Sept enber 1995, the Ranges filed a notion for contenpt agai nst the
IRS for violating the Agreed Order. The notion resulted in the
entry of a second Agreed Order declaring the deficiency notices for
the 1983 t hrough 1986 tax years null and void; ordering the I RS not
to take action to assess and/or collect pre-petition taxes,
interest, or penalties while the adversary proceeding and Ms.
Range’ s bankruptcy petition were pending; and requiring the IRSto
credit one of the Ranges’ civil fraud penalties in the anmount of
$3, 750.

Ms. Range was granted a discharge in bankruptcy on April 5,
1996, and subsequently filed an adversary proceeding to determ ne
the dischargeability of her tax liability and penalties. The two
adversary proceedi ngs were consol i dated on Septenber 16, 1996. In
a Joint Pre-Trial Order, the governnent conceded that the penalties
agai nst M. Range for the years 1981 t hrough 1988 and the penalties
agai nst Ms. Range for the years 1981 t hrough 1990 were di schar ged
in their respective Chapter 7 bankruptcies pursuant to 11 U S.C. 8§
523(a) (7). The bankruptcy court held a trial on the renaining
matters in Septenber 1997.

I n February 1998, the bankruptcy court issued its Findings of
Facts and Conclusions of Law wherein the bankruptcy court
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determ ned that the Ranges: (1) had a duty to pay the tax liability
at issue; (2) knewthat they had a duty to file tax returns and pay
taxes; and (3) had the financial ability to pay the taxes but
voluntarily and intentionally chose not to pay. The bankruptcy
court further found that the “IRS actually recognized the
“discharge’ in Bankruptcy of the Ranges’ liability and abated the
taxes in question.” Notw thstanding its findings regarding
di scharge and abatenent, the bankruptcy court concluded that the
tax liability remained a valid debt still owng and subject to
col l ection. The bankruptcy court also found that M. Range
suffered no damages from the issuance of the deficiency notices
t hat were not al ready conpensated for by the Agreed Order crediting
the Ranges’ liability for the $3,750 civil fraud penalty.
Addi tional ly, the bankruptcy court noted that regardless of the
Agreed Order, “the United States ha[d] not waived sovereign
immunity from liability for damages for such a violation,” and
t hus, damages were not recoverable. Prem sed upon its findings of
w Il ful evasion and the existence of a valid debt, the bankruptcy
court rendered a Final Judgnent on April 13, 1998, ordering that
M. Range’s incone tax liabilities for 1981 through 1985 and Ms.
Range’s incone tax liabilities for 1981 through 1990 were not
di schargeable pursuant to 11 U S C. 8§ 523(a)(1)(C. The Fina
Judgnent al so ordered that M. Range was not entitled to damages
fromthe RS on his claimfor alleged violation of the discharge
i njunction provided under 11 U S.C. 8§ 524(a)(2).
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The Ranges appeal ed the bankruptcy court’s decision to the
district court. In March 1999, the district court affirmed the
bankruptcy court’s decision holding that the Ranges’ tax liability
was not discharged in bankruptcy and remained a valid debt. The
district court vacated the bankruptcy court’s deci sion with respect
to the award of damages, however, and remanded the issue to the
bankruptcy court for further consideration. Al t hough the
bankruptcy court had addressed the recovery of damages under 11
US C § 106, the Ranges argued on appeal that danages were
recoverabl e under 26 U. S.C. 8§ 7430. Because the bankruptcy court’s
factual findings addressed recovery only under § 106, the i ssue was
remanded t o det erm ne whet her the Ranges satisfied the requirenents
for recovery of damages under 8§ 7430.

Wi | e the appeal was pending in the district court, the Ranges
requested the Inspector General’s office to investigate their tax
matter. I n June 1999, the Ranges allegedly received information
froman investigator at the Inspector General’s office indicating
that the certified tax transcripts and certificates of assessnent
admtted at trial were falsified and testinony of the governnent’s
W tnesses was perjured. In July 1999, the Ranges filed a notion
for costs and fees under 26 U . S.C. 8 7430 and a notion for relief
from judgnent, or in the alternative, an independent action for
relief fromjudgnent pursuant to Rul e 60(b) of the Federal Rules of
Cvil Procedure as incorporated by Bankruptcy Rule 9024. In
support of their 8 7430 notion, the Ranges argued that they were
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entitled to fees and costs because they prevailed in their
contention that the assertion of the fraud penalties violated the
bankruptcy di scharge injunction. The crux of the Ranges’ argunent
in support of their notion for relief was that the governnent used
fal sified docunents at trial and the governnent witnesses commtted
perjury that resulted in a fraud upon the court. The Ranges argued
that but for the alleged falsified docunents and perjurious
testinony, they would have prevailed on the issue concerning the
di schargeability of their tax liability and thus, they are entitled
to relief fromjudgnent.

Bet ween August and Novenber of 1999, the Ranges nmade two
requests for an evidentiary hearing on their notions. The
bankruptcy court denied the Ranges’ notions in January 2000,
W t hout conducting a hearing. Because the Ranges’ argunents in
support of their Rule 60(b) notion for relief denonstrated that
their notion was actually an independent action for relief, the
bankruptcy court treated it as such

Addressing the procedural aspects of the Ranges’ notion for
relief, the bankruptcy court stated that had the Ranges filed a
Rul e 60(b) notion, it would have been untinely in that the notion
was not filed within the one year deadline fromthe judgnent issued
in February 1998. Treating the notion for relief as an i ndependent
action for relief under the savings clause of Rule 60(b), however,
t he bankruptcy court held that the notion still failed to satisfy
the nore lenient tenporal requirenent of being filed within a
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reasonable tine. As to the Ranges’ equitable argunents, the
bankruptcy court further held that the “issues were open to
litigation, were litigated, and plaintiffs had nore than a fair
opportunity to meke [their] claim or defense,” and thus, were
precluded by res judicata from re-litigating the issues in an
i ndependent acti on.

Wth respect to the § 7430 notion, the bankruptcy court held
that the dischargeability of the tax liability was the primary
object of the trial, the bankruptcy court’s judgnent, and the
appeal to the district court, and notwithstanding the IRS s
concession on the discharge of the tax penalties assessed agai nst
M. Range, the Ranges failed to showthat they were the “prevailing
party” at trial as that termis defined in 8 7430(c)(4)(A) and as
requi red for recovery. Because the bankruptcy court determ ned
that the Ranges were not the prevailing party at trial and that
relief from judgnent was not warranted, the requests for an
evidentiary hearing were al so deni ed.

The Ranges again appealed to the district court. In Novenber
2000, the district court affirmed the decision of the bankruptcy
court. In so doing, the district court found that the fraud upon
the court alleged by the Ranges did not rise to the |level of fraud
requi red under Rule 60(b) because “[a] fraud upon the Court does
not exist where a judgnent has sinply been ‘obtained with the aid
of a witness who, on the basis of after-discovered evidence, is
bel i eved possibly to have been guilty of perjury.’” The district
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court held that the bankruptcy court did not abuse its discretion
in denying the Ranges’ notion for relief because an i ndependent
action is not a viable vehicle for re-litigating issues that were
previously decided in a fornmer action where a party was afforded a
fair opportunity to nake their claim or defense in that action
Upon finding that the Ranges were not the “prevailing party” at
trial as required to recover under 8 7430, the district court held
t hat bankruptcy court did not abuse its discretion in denying the
Ranges’ 8 7430 notion for fees and costs. Accordingly, the
district court found that the bankruptcy court did not abuse its
discretion in denying the Ranges’ requests for an evidentiary
heari ng.

The Ranges raise three issues in the instant appeal. First,
t he Ranges nmai ntai n that the bankruptcy court erred in hol ding that
M. Range is liable for incone taxes for the years of 1983 t hrough
1985. Second, the Ranges contend that the bankruptcy court abused
its discretion by denying their Rule 60(b) notion/independent
action for relief fromjudgnent w thout conducting an evidentiary
heari ng. Finally, the Ranges assert that the bankruptcy court
i nproperly denied their 8 7430 notion for fees and costs.

STANDARDS OF REVI EW

When revi ewi ng a bankruptcy case on appeal, we nust accept the

bankruptcy court’s findings of fact, “whether based on oral or

docunentary or evidence,” unless they are clearly erroneous. FED.



R Bankr. P. 8013; In re Sins, 994 F.2d 210, 217 (5th Gr. 1993).
The bankruptcy court’s conclusions of |aw are revi ewed de novo. In
re Herby’'s Foods, Inc., 2 F.3d 128, 131 (5th Cr. 1993). Ve review
the denial of a notion for relief fromjudgnment under Rule 60(b)
for abuse of discretion. United States v. O Keefe, 169 F.3d 281,
286 (5th Cr. 1999); Ergo Science, Inc. v. Martin, 73 F. 3d 595, 599
(5th Cr. 1996). Simlarly, we reviewthe denial of an i ndependent
action for relief pursuant to Rule 60(b) wunder an abuse of
di scretion standard. Carter v. Dolce, 741 F. 2d 758, 760 (5th Cr.
1984); Fuentes v. Stackhouse, 182 B.R 438, 442 (E.D. Va 1995). W
review a ruling on the award of attorney’ s fees under 8§ 7430 for
abuse of discretion, Marre v. United States, 117 F.3d 297, 301 (5th
Cr. 1997), and “[we can only reverse if we have a definite and
firm conviction that an error of judgnent was commtted.”
Wl kerson v. United States, 67 F.3d 112, 120 (5th Gr. 1995)
(internal quotations and citation omtted).
DI SCUSSI ON

The Ranges argue that the bankruptcy court erred in holding
that M. Range is |liable for incone taxes for the years of 1983
t hrough 1985. Specifically, the Ranges assert that M. Range’ s tax
liability was discharged in his 1992 Chapter 7 bankruptcy. The
Ranges nmaintain that because the tax liability was discharged in
bankruptcy and subsequently abated, the previous assessnent was

el i m nat ed. The Ranges contend that any tax liability after
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di scharge and abatenent would require a reassessnent of the tax
pursuant to the Treasury Regul ations. The Ranges argue that
because the three-year statutory limtations period expired, and
the tax liability was not properly reassessed wthin the
limtations period by an assessnent officer signing the summary
record of assessnment as required by the Treasury Regul ations, 26
CFR 8 301.6203-1, no tax liability remains for the IRS to
col l ect.

In support of this argunent, the Ranges assert that the
bankruptcy court found that M. Range’s tax transcripts reflected
the IRS s recognition of the discharge in bankruptcy and abat enent
of his tax liability. The governnent argues, however, that M.
Range’s tax liability was neither discharged in his 1992 bankruptcy
nor abat ed. The governnent contends that although the Ranges’ tax
transcript contained an entry acknow edgi ng M. Range’s di scharge
in bankruptcy, M. Range’'s liability was excepted from di scharge
under 11 U.S.C. 8 523(a)(1)(C) due to his wllful attenpt to evade
or defeat the tax. The governnent further contends the entry
acknow edgi ng the di scharge was a clerical error resulting froman
| RS technician’s erroneous determnationthat M. Range’s liability
was di schargeable. Additionally, the governnent asserts that the
tax liability at issue was not abated, but rather transferred from
the Ranges’ joint master file account to a non-master file account
inthe nane of Ms. Range as a result of the technician s erroneous
determnation that M. Range's liability was dischargeable.
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Finally, the governnent argues that the IRSis authorized to abate
a tax assessnent only where the liability is: (1) excessive in
anmount; (2) is assessed after the expiration of the period of
limtations properly applicable thereto; or (3) is erroneously or
illegally assessed, and none of these circunstances apply to tax
liability at issue.

The Ranges initiated adversary proceedings to determne
whet her their income tax liabilities were discharged in their
separate Chapter 7 bankruptcies. Both the governnent and the
Ranges presented the bankruptcy court with docunentary evidence
regarding M. Range’'s tax liability. The docunents, however,
reflected two different account bal ances and each party argued t hat
they supported their respective position. The governnent’s
W tnesses also testified that the taxes were not abated and the
entry in the transcripts acknow edging a discharge was nade in
error.

Al t hough t he bankruptcy court found that the “I RS transcripts
in evidence reflect[ed] that the IRS actually recognized the
“discharge’ in Bankruptcy of the Ranges’ liability and abated the
taxes in question,” the bankruptcy court found the docunentary
evidence to be nerely one formof evidence of the tax liability and
the oral testinony another form of evidence of the tax liability.
The bankruptcy court found that the Ranges: (1) had a duty to pay
the taxes at issue; (2) knew that they had that duty; and (3) had
the financial ability to pay the taxes but voluntarily and
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intentionally chose not to pay, and notwthstanding the IRS s
recognition of the discharge in bankruptcy of the Ranges’ liability
and abatenent of the taxes in question, a valid debt existed which
was subject to collection and not dischargeable.

The Ranges’ argunents fail for several reasons. Under 11
US C 8 524(a)(2), a 8§ 727 discharge “operates as an injunction
against the comrencenent or continuation of an action, the
enpl oynent of process, or an act, to collect, recover or offset any
[ debt di scharged under § 727] as personal liability of the debtor,
whet her or not discharge of such debt is waived.” 11 U.S.C. 8
524(a)(2). Pursuant to 11 U.S.C. § 727, the court shall grant a
Chapter 7 debtor a discharge fromall debts that arose before the
date of the order for relief, wunless one of the conditions
enunerated in 8 727 is present. 11 U S.C § 727. One such
condition enunerated in 8 727 is when the liability is excepted
from di scharge under § 523. 11 U.S. C 8§ 727(b). Section 523
excepts fromdischarge, liabilities for atax with respect to which
the debtor willfully attenpted in any manner to evade or defeat.
11 U.S.C. §8 523(a)(1)(C). Except for the provisions of § 523(h)?,
there are no limtations i nposed by 8§ 523 on t he non-di schargeabl e
status of these types of liabilities. 11 U S C 8§ 523. Thus, a

tax liability excepted fromdi scharge under 8 523(a)(1)(C), because

!1Section 523(b) applies to debts which were excepted from
di scharge in a prior bankruptcy case concerning the debtor and is
not applicable to the instant case.
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of awllful attenpt in any manner to evade or defeat such tax, is
non-di schargeable as a matter of law, and no additional action is
required by the creditor.? Furthernore, a tax liability excepted
from discharge under 8§ 523(a)(1)(C) is not protected from
coll ection by the permanent injunction provided under 8§ 524(a)(2).

In In re Bruner, 55 F.3d 195 (5th Cr. 1995), we approved a
three prong test for determning whether a tax liability 1is
di schargeabl e pursuant to 8 523(a)(1)(C). In the case of a debtor
who is financially able to pay his taxes, a debt is non-
di schargeabl e when the debtor: (1) had a duty to pay the taxes at
issue; (2) knew that he had that duty; and (3) voluntarily and

intentionally chose not to pay. 1d. at 197.

2Debt s excepted from di scharge under 8§ 523(a)(1)(C) differ from
sonme ot her debts excepted under 8§ 523 in that debts excepted under
8§ 523(a)(1)(C) are excepted automatically and a creditor’s failure
to file a proof of claimor object to the discharge does not affect
the dischargeability or non-dischargeability of the debt. I n
contrast, pursuant to 8 523(c)(1), debts specified in 8§ 523(a)(2),
(4), and (6) are automatically discharged “unless, on request of
the creditor to whom such debt is owed, and after notice and a
hearing, the court determnes such debt to be excepted from
di scharge.” 11 U.S.C. 8 523(c)(1). This interpretation is further
supported by Bankruptcy Rule 4007 governing the determ nation of
di schargeability of a debt. Rul e 4007(c) provides that “[a]
conplaint to determ ne the di schargeability of any debt pursuant to
8§ 523(c) (i.e. 8 523(a)(2), (4), and (6)) of the Code shall be
filed not later than 60 days followng the first date set for the
meeting of creditors” while Rule 4007(b) provides that “[a]
conpl aint other than under 8§ 523(c) may be filed at any tinme.”
FED. R BAarR P. 4007(b) and (c). Furthernore, Rule 4007(a)
provi des that a conplaint may be filed by a debtor or any creditor
to obtain a determ nation of the dischargeability of any debt, but
it does not require that a conplaint nust be filed by either party.
FED. R BankrR. P. 4007(a).
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Appl ying Bruner to the instant case, the bankruptcy court
found that the Ranges attenpted to evade or defeat their tax
liabilities for the years of 1983 through 1985 and thus found the
liabilities to be non-di schargeable under 8 523(a)(1)(C). The
Ranges fail to address the non-di schargeabl e status of M. Range’s
tax liability pursuant to 8 523(a)(1)(C).®* Although the Ranges
argue that oral testinony is insufficient to establish a tax
liability, this argunent is not persuasive.

The Ranges’ argunent is premsed upon the validity of the
under | yi ng abat enent. Abat enent of inconme taxes is authorized
when the unpaid portion of the assessnment or any liability in
respect thereof is: (1) excessive in anmount; (2) assessed after the
expiration of the period of [imtation properly applicable thereto;
(3) erroneously or illegally assessed. 26 U S.C. § 6404(a). The
tax liabilities at issue in the instant case do not fall into any

of the three enunerated categories in 8§ 6404(a), and the Ranges do

The Ranges fail to address the non-dischargeabl e status of M.
Range’'s tax liability pursuant to 8 523(a)(1)(C) except to state
their belief that Bruner does not accurately state the lawon this
i ssue. Rather, the Ranges contend that the issue is controlled by
the Eleventh Circuit’s holding in In re Hass, 48 F.3d 1153 (11lth
Cir. 1994), which requires proof that the taxpayer undertook an
affirmative act to defeat or evade a tax in order for a tax
liability to be non-dischargeable under 8§ 523(a)(1)(C. Thi s
argunent is without nerit. W have repeatedly held that w il ful
attenpts to evade or defeat tax liabilities for purposes of
determ ning di schargeability under 8§ 523(a)(1)(C include acts of
om ssion as well as acts of conmm ssion. See Bruner, 55 F.3d at
200; In re Gothues, 226 F.3d 334, 339 (5th Cr. 2000).
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not dispute the validity of the original tax assessnents for the
years of 1983 through 1985. Furthernore, an abatenent executed
outside of the scope of the statutory authority conferred by 8§
6404(a) is not effective. Al t hough evidence was presented
indicating that the IRS acknowl edged M. Range’s discharge in
bankruptcy, neither the certificates of assessnents nor the
certifiedtax transcripts indicated that the | RS abated M. Range’s
tax liability. Rather, that the IRS abated the taxes at issue was
sinply the position taken by the Ranges because the certified tax
transcripts showed a zero tax liability and did not al so show the
entries transferring the tax liabilities to Ms. Range as a result
of the IRS technician’s erroneous determ nation that M. Range’s
tax liability was discharged in his 1992 bankruptcy. It is not
necessary that we determ ne whether the bankruptcy court was
correct in determning that the docunentary evi dence i ndi cated t hat
the IRS actually abated the tax liabilities. Even assum ng that
t he bankruptcy court was correct, and the I RS did abate the taxes,
t he abatenent would be ineffective as it would have been outside
the RS s abatenent authority because the tax liabilities at issue
did not fall within one of the three categories enunerated in §
6404(a) and thus were not eligible for abatenent.

Because M. Range’s tax liability was non-di schar geabl e under
8§ 523(a)(1)(C and no valid authority existed authorizing the IRS
to abate the tax liability at issue, the bankruptcy court’s
determnation that M. Range’s tax liability for the years of 1983

-16-



t hrough 1985 was not discharged in his 1992 bankruptcy and remai ns
a valid debt subject to collection was not clearly erroneous.

The Ranges contend that the bankruptcy court abused its
di scretion and inproperly denied their 8 7430 notion for fees and
costs and their Rule 60(b) notion/independent action for relief
from judgnent w thout conducting an evidentiary hearing. Having
determned that M. Range is liable for incone taxes for the years
of 1983 through 1985, we find that the bankruptcy court did not
abuse its discretion in denying either the Ranges’ 8§ 7430 notion
for fees and costs or their Rule 60(b) notion/independent action
for relief fromjudgnent w thout conducting an evi denti ary heari ng.

CONCLUSI ON
For the reasons stated above, the district court’s judgnent

affirmng the bankruptcy court is AFFI RVED
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