IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-21098
Conf er ence Cal endar

PAUL DOUGLAS CELESTI NE,

Pl ai ntiff-Appellant,
vVer sus
RI CHARD O. ELI 11,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-Cv-2364

 April 10, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Paul Dougl as Cel estine, federal prisoner # 872178, appeals
fromthe dismissal of his Bivens™ action for failure to state a
claimunder 28 U S.C. 8§ 1915A(b)(1) and fromthe denial of his

“motion for reconsideration,” which we construe as a Fed. R Cdv.
P. 60(b) notion. Celestine also requests the appointnent of

counsel. This npotion is DEN ED

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

Bi vens v. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971).
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This court nust exam ne the basis of its jurisdiction, on

its owmn notion, if necessary. Msley v. Cozby, 813 F.2d 659, 660

(5th Gr. 1987). Celestine did not file a tinely notice of
appeal fromthe district court’s July 25, 2000, order of
dismssal. See Fed. R App. P. 4(a)(1l). Thus, this court |acks
jurisdiction over the appeal of the dism ssal of the conplaint.

See Robbins v. Maggio, 750 F.2d 405, 408 (5th Cr. 1985).

However, the notice of appeal was tinely as to Celestine’ s Fed.
R Cv. P. 60(b) notion, which we now consi der.

Celestine’s brief, liberally construed, argues that the
district court abused its discretion in denying Fed. R Cv. P
60(b) relief fromjudgnent because he should not be required,

under Heck v. Hunphrey, 512 U S. 477 (1994), to denonstrate that

his crimnal conviction has been overturned before seeking
damages. This argunent is neritless. The district court did not
abuse its discretion in denying Celestine’s Fed. R Cv. P. 60(b)
nmotion. See Stephenson v. Reno, 28 F.3d 26, 27-28 (5th Gr.

1994) .

Cel estine’s appeal is wthout arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr
1983). Because the appeal is frivolous, it is DI SM SSED. See
5th Gr. R 42.2.

The di sm ssal of this appeal and the dism ssal for failure
to state a claimby the district court each count as a “strike”

for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 387-88 (5th G r. 1996). Celestine, therefore, has
two “strikes” under 28 U S.C. § 1915(g). W caution Cel estine



No. 00-21098
- 3-

that once he accunul ates three strikes, he may not proceed in

forma pauperis in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).
APPEAL DI SM SSED; MOTI ON DENI ED;, SANCTI ONS WARNI NG | SSUED



