UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-21088
Summary Cal endar

United States of Anerica,

Plaintiff - Appellee,

VERSUS

Hoa Duy Di nh
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston

(F 00- CR- 238- 1)

January 24, 2003

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges,
PER CURI AM *

Hoa Duy Dinh (Dinh) was found guilty by a jury of conspiracy
to commt extortion and sixteen counts of extortion in violation
of the Hobbs Act, 18 U S.C. § 1951. The evidence presented

established that Dinh and three others extorted U S. Currency,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



al cohol, and cigarettes fromthe ower of Vu Bida Billiards, a
pool hall located in a suburb of the City of Houston and catering
principally to Vietnanese and ot her Asian custoners.

The victinms accuse D nh of using physical force and threats
of physical and economc harmin order to obtain noney fromthe
victinms. The governnent proffered that Vu Bida Billiards
affected interstate coomerce and that the assets of the business
were depleted by the conduct of Dinh, resulting in the closure of
Vu Bida Billiards as a result of the extortion.

At the close of all evidence at the trial, D nh nade a
nmotion for acquittal, arguing that the governnent failed to show
that Vu Bida Billiards was engaged in interstate comerce. The
trial court denied the notion and ultimately sentenced Dinh to a
total of 420 nonths inprisonnent. Dinh filed a tinely Notice of
Appeal .

Final resolution of this appeal was placed on hold pending a
final resolution by this court sitting en banc in the case of

United States v. Janes MFarland, Jr., No. 00-10569, which al so

i nvol ved prosecutions by the federal governnent under the Hobbs
Act for local activities (robberies of |ocal conveni ence stores),
in which McFarl and argued that the aggregation principle was not
available to establish the required interference with interstate
commerce, thus contending that the Hobbs Act coul d not
constitutionally be applied to such conduct. On QOctober 28,
2002, the en banc court in MFarland entered a Per Curiam O der
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whi ch st at ed:
By reason of an equally divided en banc
court, we affirmthe district court's
j udgnent of conviction and sentence.

We have carefully reviewed the briefs, the record excerpts,
and rel evant portions of the record here in Dinh. The en banc
decision in MFarl and descri bed above did not produce any change
inthe law of this circuit relating to the applicability of the
Hobbs Act to local activities affecting interstate commerce from

what it was at the tine of the entry of judgnment of conviction

and sentence against Dinh in this case. See United States v.

Robi nson, 119 F.3d 1205 (5th Gr. 1997); United States v.

Ferguson, 211 F.3d 820, 885 (5th Cr. 2000); United States v.

Jennings, 95 F.3d 795, 800 (5th Cr. 1999). Accordingly we
AFFI RM t he judgnent of conviction and sentence as entered by the

district court.
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