IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-21050
Summary Cal endar

CHARLES T.J. DI LLON,
Pl ai ntiff-Appellant,
vVer sus
AON CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. H- 99- CV-4447

July 2, 2001
Before JOLLY, H GE NBOTHAM and EM LIO M GARZA, Circuit Judges.

PER CURI AM *

Charles T.J. Dillon appeals the magistrate judge's order
granting summary judgnent for Aon Corporation. The magistrate
j udge concluded that Dillon was ineligible for continued severance
benefits under an ERI SA plan because he had failed to seek
conparabl e enploynent. Dillon contends that Aon waived the right
to assert this argunent because of its failure to raise the

argunent either during the adm nistrative proceedings or in its

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Answer filed in the district court. W find neither of Dillon's
argunents persuasi ve.

First, when an ERI SA def endant puts forth a reason for denying
benefits that it failed to assert during the admnistrative
proceedi ngs, the proper renedy is usually to remand the case to the
pl an adm ni strator for the developnent of a full factual record.

Schadler v. Anthem Life Ins. Co., 147 F.3d 388, 398-99 and n. 11

(5th Gr. 1998). Remand is not necessary, however, when it would

be a “useless formality.” Ofutt v. Prudential Ins. Co., 735 F. 2d

948, 950 (5th Cr. 1984). In this case, D llon has admtted that
he did not seek further enploynent after securing a position with
WIllis Corroon.

Second, it is doubtful that Aon’s argunent regarding Dillon’s
failure to seek conparabl e enploynment qualifies as an affirmative
def ense. SEE WRIGHT & M LLER, FEDERAL PRACTICE AND PROCEDURE: CiviL 2D 8
1271. However, even if we assunme that Aon’s argunent is an
affirmati ve defense, we have often held that technical failure to
conply with Fed. R Cv. P. 8(c) is not fatal. An affirmative
defense is not waived if (1) the defendant raises the issue at a
“pragmatically sufficient tine,” and (2) the plaintiff is not

prejudiced in his ability to respond. Sugar Busters, LLC v.

Brennan, 177 F.3d 258, 271 (5th Gr. 1999). Under the
circunstances of this case, we would concl ude that the defense was
not wai ved.

There is a third reason why the judgnent nust be affirned.



The magi strate judge al so addressed the plan adm ni strator’ s reason
for denying benefits to Dillon, nanely, that Dillon’s position at
WIllis Corroon qualified as “other conparabl e enpl oynent” under the
ternms of the plan. The magi strate concluded, “A review of the
original reason given for the termnation of [Dllon’s] benefits,
under the abuse of discretion standard, shows that the
adm ni strator’s deci sion should be upheld.” In his initial brief,
Dillon does not challenge this alternative ground for granting
summary judgnment, and the argunent on this point is considered

wai ved. See Brinkmann v. Dallas County Deputy Sheriff Abner, 813

F.2d 744, 748 (5th Cr. 1987).
Accordi ngly, the judgnent is

AFFI RMED



