IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-21004
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
Rl CHARD WAYNE LEE
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H-00-CR-149-1
‘September 24, 2001
Bef ore DUHE, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Ri chard Wayne Lee appeals his conviction followng a jury
trial for being a felon in possession of a firearmin violation of
18 U S.C. 8 922(g). Lee argues that the district court abused its
discretion when it (1) denied his request for a mssing W tness
instruction, (2) prevented hi mfromcross-exam ni ng a wi t ness about
an indictnent and deferred adjudication from a state-court

proceedi ng, and (3) adm tted phot ographi c, gang-rel ated evi dence at

trial.

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Lee has not denonstrated that it was within the Governnent’s
power to produce the mssing wtness. See United States v. Bl ack,
497 F.2d 1039, 1042 n.3 (5th Cr. 1974); United States v. Davis,
487 F.2d 112, 126 (5th Cr. 1973); Ford v. United States, 210 F. 2d
313, 316-17 (5th Cr. 1954). Nor has he denonstrated that the
m ssing wtness’ testinony would have been favorable. See id.
Thus, the district court did not abuse its discretion when it
denied his request for a mssing witness instruction. See United
States v. Pettigrew, 77 F.3d 1500, 1510 (5th Gr. 1996).

Lee has failed to provide any authority for his assertion that
Governnment w tness Karen Bezet was prohibited from possessing a
firearmwhil e she was under a state court indictnent. Accordingly,
he has failed to denonstrate that she woul d have been notivated to
falsify her testinony based on the state court indictnment and
deferred adj udi cation. Moreover, Bezet’s testinony regarding Lee’s
ownership of the firearns was corroborated by other witnesses. See
United States v. Gray, 105 F.3d 956, 965 (5th Cr. 1997). The
district court did not abuse its discretion when it limted Lee's
cross-exam nati on of Bezet. United States v. Freeman, 164 F.3d
243, 249 (5th Cir. 1999).

Lee’s assertionthat the district court admtted i nperm ssible
gang-rel ated evidence is without nerit. The parties and w t nesses
were under instructions fromthe court not to nmake reference to
gangs or gang-related activities. No such testinony or argunent
was presented to the jury. Lee nmakes only the speculative

assertion that the “SS” tattoo on his leg (which was displayed in



one of the photographs) is “wdely recognized” as denoting
menbership in a white supremaci st prison gang. The district court
did not abuse its discretion when it admtted photographs of Lee’s
tattoos. See United States v. Parsee, 178 F.3d 374, 379 (5th Cr
1999) .

Lee’s conviction is AFFl RVED



