IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-20930

Rl CHARD KENT M LLER,
Peti ti oner- Appel | ant,

ver sus
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(H97-CV-3391)

July 11, 2002

Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
PER CURI AM *

Prisoner Richard Kent MIler appeals the district court’s
di smssal of his 28 U . S.C. § 2254 petition as tine-barred under the
one-year limtations period of 28 US C § 2244(d). MIller was
convicted of aggravated sexual assault and sentenced to life
i nprisonnment in 1992. On March 3, 1994, his conviction was affirnmed

by an internediate state appellate court. The Texas Court of

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Crimnal Appeals refused a petition for discretionary review on
June 29, 1994.

Because M|l er’s conviction becane final prior to the AEDPA s
effective date of April 24, 1996, his petitionwas tinely if it was
filed before the one-year grace period expired on April 24, 1997.1
Si x days before this deadline, on April 18, 1997, MIler delivered
a state habeas application to prison officials for mailing. The
application was postnmarked on April 19, was received by the clerk’s
office on April 22, and was filed in the Harris County D strict
Court on May 5. Thus MIler filed his state petition el even days
after the expiration of the one-year grace period.

The Texas Court of Crimnal Appeals denied Mller’'s state
petition on Septenber 22, 1997, but MIller did not receive the
court’s notice until Cctober 2. He filed his § 2254 petition on
Cctober 2, the sanme day that he received notice that his state
habeas applicati on had been deni ed but ten days after the deni al of
his state petition. The Director noved to dismss MIller’s petition
as tinme-barred, and the district court initially denied the notion
even though Mller’'s state petition was untinely filed. Later the
district court granted the notion in light of this court’s
i nterveni ng decision in Coleman v. Johnson, 2 in which we refused to

extend the “mailbox rule” to the filing of state habeas

! Fl anagan v. Johnson, 154 F.3d 196, 199-200, 202 (5th Cr.
1998) .

2184 F.3d 398 (5th Gr. 1999).
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applications. M|l er appeal ed, and we granted MIler a Certificate
of Appealability to determ ne whether equitable tolling should
apply to preserve his clains.

Despite the fact that MIler’'s state petition was filed el even
days after the expiration of the grace period on April 24, 1997, he
asks us to apply equitable tolling because he exercised diligence
in seeking 8 2254 relief once state habeas relief proved
unsuccessful and because the state clerk did not file-stanp his
state habeas application until thirteen days after it was received.

The limtations period of 8 2244(d), including the one-year
grace period, is subject to equitable tolling “in rare and
exceptional circunstances.”® The doctrine of equitable tolling
preserves a petitioner’s clains “when strict application of the
statute of limtations would be inequitable.”* A district court’s
refusal to invoke the doctrine of equitable tolling is reviewd
only for abuse of discretion.?®

The district court relied upon our decision in Coleman to
dismss MIller’s petition, and our holding in Col eman governs the
result here. Mller’'s state petition was filed el even days after

the end of the grace period, and is thus untinely even though he

% Davis v. Johnson, 158 F.3d 806, 810-11 (5th Cr. 1998);
Fields v. Johnson, 159 F.3d 914, 916 (5th Cr. 1998).

4 Davis, 158 F.3d at 810 (internal quotations and citations
omtted).

> Ot v. Johnson, 192 F.3d 510, 513 (5th Cr. 1999).
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delivered the petition to prison officials for mailing six days
before the deadline. Mller correctly points out that although we
declined to extend the nmailbox rule to the determ nation of filing
dates for state habeas applications—partly because doing so would
require us to interpret state rules of filing and to address the
filing systens of state courts®-we explicitly stated that when a
prisoner’s ability to file a federal habeas petition has been
affected by a state proceeding, we would exam ne the facts and
det erm ne whether the prisoner was entitled to equitable tolling.’

Nonet hel ess, we do not that find that the district court
abused its discretion in refusing to apply equitable tolling in
this case. The application of our rule in Coleman is not itself a
“rare and exceptional circunstance[]”® sufficient to justify the
application of equitable tolling. Equitable tolling “applies
principally where the plaintiff is actively m sled by the def endant
about the cause of action or is prevented in sone extraordi nary way
fromasserting his rights.”®

We recogni ze that the state’s decisionto notify MIler of the

denial of his state petition via the nail may have precluded him

6 Col eman, 184 F.3d at 402.
7 1d.
8 Davis, 158 F.3d at 811.

® &xt, 192 F.3d at 512 (quoting Col eman v. Johnson, 184 F.3d
398, 402 (5th Cr. 1999)).



fromfiling the instant petition until el even days after the state
petition was denied, but his state petition was itself filed el even
days after the April 24, 1997 deadline. Wiile we recogni ze that the
April 24 deadline was judicially crafted, MI | er nonethel ess waited
al nost three years after his conviction becane final to file his
state petition. As this court has noted, “equity is not intended
for those who sleep on their rights.”?0

We cannot apply equitable tolling in every circunstance where
the application of Colenman renders a state petition untinely. The
application of a rule is not a rare or exceptional circunstance
justifying equitable tolling, and thus we find no error in the
district court’s decision not to apply the doctrine of equitable
tolling in this case. Because equitable tolling does not apply, the

j udgnent appeal ed i s AFFI RVED

10 Col eman, 184 F.3d at 403 (quoting Fisher v. Johnson, 174
F.3d 710 (5th Cr. 1999)).



