IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20786
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERT C. ROSSI ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H99-CR-40-1

 April 19, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Robert C. Rossi (Rossi) appeals his guilty-plea conviction
for wire fraud under 18 U S.C. 88 1343 and 1346. Rossi argues
that the Governnent breached the plea agreenent by introducing
evidence not included in the parties' stipulation of facts to
support its argunent for certain sentencing enhancenents; that
the district court's acceptance of the Governnent's proffer that
a wtness could testify in support of an enhancenent under

US S G 8 3B1.3 violated his due process rights; that the

district court violated Fed. R Cim P. 32; that he can appeal

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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t hese "sentenci ng procedural errors" because these "errors" are
not within the scope of his waiver of appeal; and that this case
shoul d be remanded for the sole purpose of reconsidering the
sent enci ng enhancenents i nposed under U S.S.G 88 3Bl.1(c) and
3B1. 3.

The record reflects the parties’ understandi ng that
enhancenments under U. S.S.G 88 3Bl1.1(c) and 3B1.3 were subject to
di spute at sentencing. The record also reflects that the
Governnent reserved its right to fully describe Rossi’s conduct
to the court, that the court was not bound by the stipul ations of
fact and indeed was obligated to consider any other relevant
evidence, see U S . S.G 8 6B.1.4 conmment (Nov. 1994), and that the
Governnent did not prom se or agree that it was limted to the
stipulated facts in arguing for the enhancenents. Accordingly,

any expectation to the contrary was unreasonable. See United

States v. Garcia-Bonilla, 11 F.3d 45, 46 (5th Cr. 1993).

Rossi waived his right to appeal his sentence on the grounds
set forth in 18 U S.C. 8 3742 subject to certain exceptions not
at issue in this appeal. Rossi's renmaining argunents, that the
acceptance of the Governnent's proffer of w tness testinony
violated his due process rights and that the district court
violated Fed. R Cim P. 32, are wwthin the scope of this
wai ver. Rossi's argunent that his appeal may be consi dered
solely under 28 U . S.C. 8 1291 and without reference to 18 U. S. C
§ 3742 is without nerit. See United States v. Melancon, 972 F.2d

566, 573 (5th Gir. 1992).
AFFI RVED.



