IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20637
Summary Cal endar

ROBERT LEE HARTFI ELD,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-00-CV-1842

April 15, 2001
Before JOLLY, DAVIS, and JONES, G rcuit Judges.

PER CURI AM *
Robert Lee Hartfield, Texas prisoner # 598534, seeks a

certificate of appealability (COA) to appeal the district court’s
dism ssal of his 28 U S. C. 8§ 2254 application for wit of habeas
COrpus as successive. In the alternative, Hartfield noves for
aut horization to file a successive 28 U S.C. § 2254 application,

asserting that his claimof prosecutorial vindictiveness is based

on new y di scovered evidence.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Hartfield fails to brief the i ssue whether the district court
erred in dismssing his petition as successive and, therefore, has

wai ved the only cognizable issue in his appeal. See Hughes v.

Johnson, 191 F.3d 607, 613 (5th Gr. 1999) (clains not argued in
the COA application are waived), cert. denied, 120 S. C. 1003

(2000); see also Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr.

1993) (issues nust be properly briefed to be preserved for appeal).
Because Hartfield has failed to show that jurists of reason woul d
find it debatable whether the district court erred in dismssing
his petition as successive, his request for a COAis DENIED. See

Slack v. MDaniel, 529 U S. 473, 484 (2000).

To obtain authorization to file a successive habeas corpus
application, Hartfield nust nmake a prinma facie showing that his
clainms are based on a new rule of constitutional Iaw, nmade
retroactive on collateral review by the Suprene Court, that was
previ ously unavail able, or are based on newy discovered evidence
that could not have been discovered earlier with the exercise of
due diligence and would be sufficient to establish by clear and
convincing evidence that, but for constitutional error, no
reasonable fact finder would have found him guilty. 28 U. S. C
8§ 2244(b)(2), (3). Hartfield has not nmade such a show ng. Hi s
alternative notion for authorizationto file a successive 28 U. S.C
8§ 2254 application therefore is

DENI E D



