IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20601
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DAVI D M CHAEL SCHELLHAAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
USDC No. H 99-CR-480-1

April 12, 2001
Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM *

Davi d Schel | haas appeal s his conviction and sentence for two
counts of wire fraud and one count of engaging in a nonetary
transaction in crimnally derived property. See 18 U S. C
88 1343, 1957. Schel | haas argues that the district court
reversibly erred, pursuant to FED. R EviD. 608(b) and pursuant to
the Constitution, in excluding for cross-exam nation of wtness
St even King the evidence concerni ng the SEC conpl aint fil ed agai nst

King and his Internet conpany. Schel | haas argues that the SEC

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



evi dence was rel evant to contradicting King’s testinony that he was
not a savvy investor and that he could not afford to |ose the
anount of noney at stake in the investnent with Schell haas. He
al so contends that King could have been shading his trial testinony
in order to avoid crimnal liability for his conduct, presunably
his conduct in the SEC matter.

Schel | haas has not denonstrated abuse of discretion by the

district court. See United States v. Jensen, 41 F. 3d 946, 957 95th

Cr. 1994). The SEC conplaint was a civil matter, not crimnal,
involving allegations of fraud by King and his Internet business
from the failure to disclose fully certain information. The
conplaint resulted in a dismssal by the district court in Florida
and a settlenent between the parties in which King agreed to pay
approxi mately $300,000 in disgorgenent, penalty, and interest
W thout admtting or denying any of the allegations. Under Rule
608(b), the docunents thensel ves were i nadm ssable. The rule only
permts discretionary inquiry into collateral matters concerning a

wi tness’ truthful ness or untruthful ness. See Jensen, 41 F.3d at

957-58. The SEC litigation resulted neither in findings of fact
nor in adm ssions of fact from King about his business practices.
Thus, the probative value of an inquiry into the collateral matter
is marginal at best and could have resulted in distracting the

jury’'s attention frommaterial factual matters to conplicated, SEC



regulatory matters. The district court did not abuse its
di scretion. See Thorn, 950 F.2d 980, 986 (5th CGr. 1992); see al so

United States v. Mrrison, 98 F. 3d 619, 628 (D.C. Cr. 1996) (no

abuse of discretion in district court’s view that the nmere filing
of a conplaint is not probative of a witness’ truthfulness).
Schel | haas argues that the district court’s exclusion of the
SEC matter violated his rights wunder due process and the
Confrontation Cl ause. Schellhaas did not base his objections in
the district court on constitutional grounds. Therefore, reviewis

for plainerror. See United States v. Calverley, 37 F.3d 160, 162-

64 (5th CGr. 1994) (en banc). No error, plain or otherw se,
ensued. Because the court did not abuse its discretion under the
Federal Rul es of Evidence, constitutional error was not inplicated.

See United States v. Thorn, 917 F.2d 170, 175-76 (5th G r. 1990).
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